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Unirep Srates oF AMERICA 
Berore FeperaL TrapE ComMMISSION 


Docket 6962 


In the Matter of Mytrncer & CassELperry, Inc., a corpora- 
tion, and Witu1am S. CasseLBerry, Lee S. Mytincer, indi- 
vidually and as officers of said corporation. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress com- 
monly known as the Clayton Act, the Federal Trade Com- 
mission having reason to believe that Mytinger & Cassel- 
berry, Inc., a corporation, and William 8. Casselberry and 
Lee S. Mytinger, individually and as officers of said corpora- 
tion, hereinafter referred to as respondents, have violated 
the provisions of Section 3 of said Act (15 U. 8. C. A. See. 
14), and pursuant to the provisions of the Federal Trade 
Commission Act, the Federal Trade Commission having 
reason to believe that said respondents have violated the 
provisions of Section 5 of said Act (15 U. 8. C. A. See. 45), 
and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, the 
Commission hereby issues its complaint stating its charges 
as follows: 

Count I 


Paracrapoh One: Respondent Mytinger & Casselberry, 
Inc. is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of California 
having its principal office and place of business located at 
1700 Santa Fe Avenue, Long Beach, California. 

Respondent William S. Casselberry, an individual, is 
president of respondent Mytinger & Casselberry, Inc. Re- 
spondent Lee S. Mytinger, an individual, is secretary-treas- 
urer of respondent Mytinger & Casselberry, Inc. Both of 
said individual respondents at all times hereinafter men- 
tioned have controlled and directed the policies and prac- 


(1) 
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tices of corporate respondent Mytinger & Casselberry, Inc., 
including the methods, acts and practices mentioned herein. 

ParacraPH Two: Respondents are now, and for many 
years have been, engaged in the purchase, sale and distribu- 
tion of a product known as Nutrilite Food Supplement 
which is an encapsuled concentrate of alfalfa, watercress 
and parsley to which synthetic vitamins are added and 
which is combined in a package with mineral tablets. 

Respondents sell the Nutrilite Food Supplement to dis- 
tributors located throughout the United States who in turn 
make sales directly to consumers and to other distributors. 
Some of these distributors are also designated by re- 
spondents as sponsors, agents and key agents. Respondent 
corporation is by far the largest of all its competitors who 
sell vitamins and mineral supplements in the above de- 
scribed manner. Respondents’ total sales are substantial, 
amounting to approximately $26,000,000 for the year 1956. 

The distributors who buy respondents’ product are small 
independent businesses which in turn sell the product to 
other distributors and to consumers. Respondents’ distribu- 
tor agreement used in contracting with their distributors 
provides in part as follows: 


“‘T understand and agree that I am not an employee, 
servant, agent, or legal representative of Mytinger & 
Casselberry, Inc. and that the relationship between us 
is not that of joint venture or similar arrangement, but 
that as a Nutrilite Distributor I am in business on my 
own account as an independent contractor who pur- 
chases and sells Nutrilite Food Supplement.’’ 


ParacrapH Ture: Respondents now sell and distribute, 
and for many years have been selling and distributing, their 
above described product to approximately 20,000 distribu- 
tors of vitamin and mineral products located throughout 
the forty-eight states, and respondents purchase these prod- 
ucts from sources within the State of California and cause 
such products when sold or distributed by respondents to 
be transported from the place of purchase or storage to 
purchasers thereof located in states other than the place 
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of purchase or storage, and there is now, and has been for 
many years, a constant current of trade in commerce in the 
said product between and among the various states of the 
United States. 

ParacraPy Four: In the course and conduct of their busi- 
ness as herein described, respondents have been for many 
years in substantial competition in the sale and distribu- 
tion of vitamin and mineral products in commerce between 
and among the various states of the United States with 
other corporations, persons, firms and partnerships. 

ParacraPy Five: In the course and conduct of their busi- 
ness in commerce above described, the respondents have 
made sales and contracts for sale of their vitamin and min- 
eral product and are still making such sales and contracts 
for sale, on the condition, agreement or understanding that 
the purchasers thereof shall not sell, give away or other- 
wise distribute any other vitamin or mineral product of a 
competitor or competitors of respondents. 

Respondents have entered into approximately 20,000 such 
contracts for sale with independent dealers and distributors 
of such product. Typical of such contract provisions are 
those contained among others in respondents’ standard 
distributor Agreement pursuant to the terms of which re- 
spondents have contracted to sell their product to their dis- 
tributors, as follows: 


“J agree that during the time I am distributing 
Nutrilite Food Supplement: 


(1) I will not sell, give away, or otherwise distribute 
any other vitamin and/or mineral products; 

(2) I will not disclose to any person, firm or corpora- 
tion other than authorized distributors and/or per- 
sonnel of Mytinger & Casselberry, Inc., the names 
and/or addresses of Nutrilite customers unless My- 
tinger & Casselberry, Inc. gives me written permission 
to do so.’’ 


Paracrapy Six: Competitors of respondents have been, 
and are now, unable to make sales of other products, similar 
to those sold by respondents to respondents’ customers, 


4 


which they could have made but for the conditions, agree- 
ments, and understandings described above in paragraph 
five. Customers of respondents who have entered into such 
contracts of sale have been restricted and hampered in 
their businesses as a result of being unable to purchase or 
sell similar vitamin and mineral products at lower prices, 
or upon other more favorable terms than those granted by 
respondents. 

ParacraPu Seven: The effect of such sales and contracts 
for sale on such conditions, agreements, or understandings, 
may be to substantially lessen competition in the line of 
commerce in which the respondents are engaged and in the 
line of commerce in which the customers and purchasers 
of respondents are engaged; and may be to tend to create 
a monopoly in respondents in the line of commerce in which 
respondents have been, and are now, engaged. 

Paracrapu Eicut: The aforesaid acts and practices of 
respondents constitute a violation of the provisions of Sec- 
tion 3 of the Clayton Act. 


Count II 


Paracrapus One through Seven, inclusive, of Count I of 
this complaint are hereby incorporated into this Count II 
of this complaint to the same extent and with the same 
effect as though fully set out herein. 

Paracrapy Nine: Respondents in the course and conduct 
of their business in commerce have employed, and now em- 
ploy, the following methods, acts and practices in competi- 
tion: 


(a) Threatened, and are threatening, their distribu- 
tors with cancellation of their contracts with respond- 
ents and actually cancelled, and are cancelling, such 
contracts unless such distributors rigidly adhere to 
their exclusive dealing contracts with respondents, de- 
scribed above in Paragraph Five. 

(b) Threatened, and are threatening, to enforce, and 
actually enforcing, provisions in the contracts between 
respondents and their distributors to the effect that 
such distributors for a period of two years following 
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the termination of their relationship with Mytinger & 
Casselberry, Inc., will not on their own behalf or on 
the behalf of any other person solicit or attempt to sell 
to the customers of the distributors any other vitamin 
and/or mineral product, requiring such distributors to 
rigidly adhere to their exclusive dealing contracts with 
respondents described above in Paragraph Five. The 
respondents’ distributor agreement in this respect pro- 
vides as follows: 


“I agree that for a period of two years following 
the termination of my relationship with Mytinger & 
Casselberry, Inc. I will not use or disclose to any per- 
son whomsoever any information I obtained while I was 
a Nutrilite Distributor concerning the names and/or 
addresses of Nutrilite customers, or any other trade 
secrets, nor will I, on my own behalf or on behalf of any 
other person solicit or in any manner attempt to in- 
duce Nutrilite customers to purchase any other vitamin 
and/or mineral product or to cease using Nutrilite 
Food Supplement. 

‘‘T have read and understand that I must meet and 
uphold the requirements set forth on the back of this 
application if I wish to maintain my status as a Nutri- 
lite Distributor and that if I do not meet and uphold 
said requirements my authorization as a Nutrilite Dis- 
tributor is subject to cancellation upon written notice 
from Mytinger & Casselberry, Inc.’’ 


The effect of these threats and the actual enforcement 
have a tendency to make, and have made, respondents’ dis- 
tributors subservient to respondents’ wishes and will as to 
the conduct of their businesses lest they be subjected to 
the onerous and oppressive provisions of said contracts 
which, if enforced, result in the entire loss of their busi- 
ness and inability to continue at such business with any 
other supplier or suppliers of similar products. 

ParacraPy Ten: The acts and practices of respondents, 
as herein alleged, are all to the injury and prejudice of 
competitors of respondents, customers and purchasers of 
respondents, and of the public; have a tendency and effect 


6 


of obstructing, hindering, and preventing competition in 
the sale and distribution of vitamin and mineral products 
in commerce, within the intent and meaning of the Federal 
Trade Commission Act; have a tendency to and have ob- 
structed and restrained such commerce in such merchandise, 
and constitute unfair methods of competition in commerce 
and unfair acts and practices in commerce in the intent 
and meaning and in violation of Section 5 of the Federal 
Trade Commission Act. 


Count III 


Paracrapus One, Two, Turee and Four of Count I of 
this complaint are hereby incorporated into this Count III 
of this complaint to the same extent and with the same 
effect as though fully set out herein. 

Paracrapu Eveven: Respondents, in the course and con- 
duct of their business in commerce, have been and are now 
falsely representing, directly and by implication, and have 
been and are now causing their distributors to so represent: 


(a) That a consent decree of injunction issued by the 
United States District Court for the Southern Dis- 
trict of California amounted to an endorsement and 
approval of Nutrilite Food Supplement by the United 
States Government, the United States District Court, 
and the Food and Drug Administration. In fact the 
said injunction permanently enjoined respondents 
from using in connection with the sale of Nutrilite 
Food Supplement certain printed matter and oral 
representations which were alleged to be false and 
misleading and which injunction listed as allowable 
claims some generally accepted facts in the field of 
nutrition, and further enjoined respondents from 
making false and misleading representations con- 
cerning such claims. 

That the allowable claims contained in the above de- 
scribed injunction applied only to Nutrilite Food 
Supplement and to no other vitamin or mineral sup- 
plement product. In fact respondents knew, or had 
reason to know, that the allowable claims are such 
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generally accepted facts that they are applicable to 
competitive vitamin or mineral products. 

That no other seller of vitamin or mineral food sup- 
plement products has a right to submit its promo- 
tional literature to the Food and Drug Administra- 
tion for inspection and comment. In fact all com- 
panies may so submit their promotional literature to 
the Food and Drug Administration for such inspec- 
tion and comment. 


ParaGRaPH TweE.ve: The use by respondents of the afore- 
mentioned misleading and deceptive representations has 
had, and now has, the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such representa- 
tions were and are true and into the purchase of a sub- 
stantial number of respondents’ products because of said 
erroneous and mistaken belief. As a result thereof trade 
in commerce has been unfairly diverted to the respondents 
from their said competitors and injury has thereby been 
done to competition in commerce. 

ParacraPH TuHirTeEEN: The acts and practices of respond- 
ents, as herein alleged, are all to the injury and prejudice 
of competitors of respondents, customers and purchasers 
of respondents, and of the public; have a tendency and 
effect of obstructing, hindering, and preventing competi- 
tion in the sale and distribution of vitamin and mineral 
products in commerce, within the intent and meaning of 
the Federal Trade Commission Act; have a tendency to and 
have obstructed and restrained such commerce in such mer- 
chandise, and constitute unfair methods of competition in 
commerce and unfair acts and practices in commerce within 
the intent and meaning and in violation of Section 5 of 
the Federal Trade Commission Act. 


WuHererore, THE Premises ConsIpERED, the Federal Trade 
Commission on this 26th day of November, A.D., 1957, 
issues its complaint against said respondents. 
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Norice 


Notice is hereby given to each of the respondents herein- 
before named that the 4th day of February, A.D., 1958, 
at 10 o’clock is hereby fixed as the time and Los Angeles, 
California as the place when and where a hearing will be 
had before a hearing examiner of the Federal Trade Com- 
mission, on the charges set forth in this complaint, at which 
time and place you will have the right under said Act to 
appear and show cause why an order should not be entered 
requiring you to cease and desist from the violations of 
law charged in this complaint. 

You are notified that the opportunity is afforded you to 
file with the Commission an answer to this complaint on 
or before the thirtieth (30th) day after service of it upon 
you. Such answer shall contain a concise statement of the 
facts constituting the ground of defense and a specific ad- 
mission, denial or explanation of each fact alleged in the 
complaint or, if respondents are without knowledge thereof, 
a statement to that effect. 

If respondents elect not to contest the allegations of fact 
set forth in the complaint, the answer shall consist of a 
statement that respondents admit all material allegations 
to be true. Such an answer shall constitute a waiver of 
hearing as to facts so alleged, and an initial decision con- 
taining appropriate findings and conelusions and an appro- 
priate order disposing of the proceeding shall be issued by 
the hearing examiner. In such answer respondents may, 
however, reserve the right to submit proposed findings 
and conclusions and the right to appeal under Section 3.22 
of the Commission’s Rules of Practice for Adjudicative 
Proceedings. 

If any respondent elects to negotiate a consent order, it 
shall be done in accordance with Section 3.25 of the Commis- 
sion’s Rules of Practice. 

Failure to file answer within the time above provided 
and failure to appear at the time and place fixed for hear- 
ing shall be deemed to authorize a hearing examiner with- 
out further notice to respondents, to find the facts to be as 
alleged in the complaint, to conduct a hearing to deter- 
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mine the form of order, and, thereafter, to enter an initial 
decision containing such findings and order. 


In Witness WHEzEor, the Federal Trade Commission has 
caused this, its complaint, to be signed by its Secretary and 
its official seal to be hereto affixed, at Washington, D. C., 
this 26th day of November, 1957. 


By the Commission. 
[Szax.] Rosert M. Parrtsx, 
Secretary. 
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In the Matter of Mytincrr & Cassevserry, Inc., a corpora- 
tion, and Wiiu1am S. CasseLBerry, Lee §. Myrrncer, indi- 
vidually and as officers of said corporation. 


ANSWER 


Mytinger & Casselberry, Inc., a corporation, and William 
S. Casselberry and Lee S. Mytinger, individually, and as 
officers of said corporation, respondents in the above en- 
titled action, by their attorneys, make the following Answer 
to the Complaint of the Federal Trade Commission dated 
November 26, 1957, and served on respondents December 13, 
1957. 

Respondents deny that their conduct in the course of busi- 
ness has in any manner violated any provisions of the Clay- 
ton Act, of the Federal Trade Commission Act, or of any 
other law or statute of the United States. 

Respondents deny that the Federal Trade Commission 
has reason to believe that respondents have violated any 
provisions of the above mentioned Acts and statutes, and 
respondents deny that the Commission has sufficient in- 
formation in its files to justify the issuance of this Com- 
plaint. 

Respondents deny that this proceeding is in the public 
interest and assert that this proceeding would serve only 
to benefit and assist the various drug and pharmaceutical 
interests and others throughout the country who have mani- 
fested a continuing hostility toward non-pharmacy retail 
outlets and who have consistently pursued a course of at- 
tempting to harass the non-pharmacy retail sale of vitamin 
and mineral food supplements and to secure for themselves 
a monopolistic control of the market. Respondents allege 
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that the service of this Complaint and a proceeding there- 
under serves only to further the interests of this powerful 
group and constitutes an attack on that legitimate and time- 
honored method of selling known as direct selling. Such 
Commission action is contrary to the public interest and 
beyond this Commission’s powers, 

Respondents object to this Commission’s action in gratu- 
itously expanding its own authority under the law by its 
attempt to inflict upon respondents a penalty by publicity 
through the act of releasing an advance misleading press 
release pertaining to this action, Rather than wait for an 
adjudication of this dispute on its merits, this Commission 
made available to the press an advance release alleging mis- 
conduct on the part of the respondents, even before this 
Commission served the Complaint on respondents and even 
before copies of said Complaint were delivered to respond- 
ents’ attorneys. For example, this press release reported 
‘“‘The company is also charged with making false claims 
for the product... .’’ This statement is false. Nowhere does 
the Complaint itself allege that any false or fraudulent mis- 
representations have been made by respondents, or by any 
one in association with them, for Nutrilite Food Supple- 
ment. This false and misleading statement by this Com- 
mission has caused various newspapers to falsely report 
that respondents had been charged by this Commission with 
making false claims for Nutrilite Food Supplement, all to 
the incalculable and irreparable injury and damage of re- 
spondents and other persons engaged in the sale and dis- 
tribution of Nutrilite Food Supplement. Respondents allege 
that such acts and practices are in violation of the Constitu- 
tion of the United States, and fall beyond the authority 
vested in this Commission by the Federal Trade Commis- 
sion Act, or by any other Act or statute. Respondents fur- 
ther allege that the issuance of such a false and misleading 
press release is an unfair administrative practice. It is an 
obvious seeking of publicity and a deliberate imposition of 
a penalty by publicity on respondents. Such a penalty is 


not authorized by law. Such action is beyond the Com- 
mission’s powers and is contrary to the public interest. 
Respondents further answer this Complaint as follows: 


I 


(Count I) 
ParaGRaPH ONE: 


(1) Respondents admit the allegations of the first sub- 
paragraph under ParacrapH ONE. 

(2) Respondents admit the allegations of the second sub- 
paragraph under ParacrapH ONE except respondents deny 
that William S. Casselberry and Lee S. Mytinger have con- 
trolled and directed the policies and practices of Mytinger 
& Casselberry, Inc., except insofar as said individual re- 
spondents exercise the usual duties of the executive officers 
of a corporation and except insofar as said persons are 
members of the corporation’s Board of Directors. Respond- 
ents also deny that the policies and practices of corporate 
respondent include the policies and practices mentioned in 


the Complaint except insofar as said policies and practices 
so mentioned are lawful. 


ParacraPH Two: 


(1) Respondent corporation admits the allegations of the 
first subparagraph under Paracrars Two. 

Respondents William S. Casselberry and Lee 8. Mytinger 
deny the allegations of the first paragraph under Para- 
GRaPH Two insofar as those allegations pertain to them as 
individuals. 

(2) With respect to the second subparagraph under Para- 
GcraPH Two: Respondent corporation admits that it sells 
Nutrilite Food Supplement to distributors located through- 
out the United States, such sales being made at either Long 
Beach, California, or Joliet, Illinois. Respondent corpora- 
tion admits that some of these distributors make sales di- 
rectly to consumers and to other distributors. Respondent 
corporation admits that some of the distributors of Nutrilite 
Food Supplement are designated by respondent corporation 
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as Sponsors, Agents and Key Agents. Respondent corpora- 
tion has insufficient knowledge to either admit or deny 
whether respondent corporation is by far the largest of all 
its competitors who sell vitamin and mineral food supple- 
ments in the manner described in the Complaint, or in any 
manner whatsoever, and therefore denies this allegation. 
Respondent corporation denies that respondent corpora- 
tion’s total sales amounted to approximately $26,000,000 
for the year 1956, but admits that the total retail sales 
value of the Nutrilite Food Supplement sold by respondent 
corporation amounted to approximately $26,000,000 for the 
year 1956. Respondent corporation has insufficient knowl- 
edge to either admit or deny whether said sales are ‘‘sub- 
stantial’’ and therefore denies this allegation. In any event, 
respondent alleges its sales are only a small percentage of 
total retail sales of vitamin-mineral food supplements in the 
United States. 


Respondents William 8. Casselberry and Lee 8. Mytinger 
deny the allegations of the second paragraph under Para- 
GraPH Two insofar as those allegations pertain to them as 
individuals, 


(3) Respondent corporation denies the allegations of the 
third subparagraph under Paracrara Two except that re- 
spondent corporation admits that the Nutrilite Food Sup- 
plement Distributor Application form contains the state- 
ment set forth in the third subparagraph of ParacrarH Two. 

Respondents William 8. Casselberry and Lee S. Mytinger 
deny the allegation of the third subparagraph of Paracrapa 
Two insofar as those allegations pertain to them as indi- 
viduals, 


ParaGRaPH THREE: 


Respondents deny the allegations of Paracrapa THres, 
except that respondent corporation admits that it purchases 
Nutrilite Food Supplement from sources within the State 
of California and causes such products when sold or dis- 
tributed by respondent corporation to be transported from 
the place of purchase or storage to purchasers thereof lo- 
cated in states other than the place of purchase or storage, 
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and that there is now, and has been for many years, a con- 
stant current of trade in commerce in the said product, 
between and among the various states of the United States. 


ParackaPH Four: 


Respondent corporation denies that it has condueted busi- 
ness in the manner described in the Complaint. Respond- 
ent corporation admits that it has been for many years en- 
gaged in the sale and distribution of a vitamin-mineral food 
supplement in commerce between and among the various 
states of the United States and receives substantial com- 
petition from other corporations, persons, firms, and part- 
nerships. Respondent corporation has insufficient knowl- 
edge to either admit or deny whether other corporations, 
persons, firms, and partnerships receive substantial com- 
petition from respondent corporation and therefore denies 
this allegation. 

Respondents William S. Casselberry and Lee S. Mytinger 
deny the allegations of Paracraru Four insofar as those 
allegations pertain to them as individuals. 


ParacraPH Five: 


Respondents deny the allegations of ParacrarH Five ex- 
cept that respondents admit that the Nutrilite Food Supple- 
ment Distributor Application form contains the statement 
set forth in subparagraph two of Paracrapy Five. 


ParacraPH Six: 
Respondents deny the allegations of ParacraPus Six, 
ParacrapuH SEVEN: 
Respondents deny the allegations of Paracrapu Seven. 
Paracrary Ercur: 
Respondents deny the allegations of Paracrapa Ercut. 
Ir 


(Count ITI) 


ParaGRaPus Ons through Seven, inclusive, of this Answer 
are hereby incorporated into this Answer to Count II of 
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the Complaint to the same extent and with the same effect 
as though fully set out herein. 


ParacraPH NINE: 


Respondents deny the allegations of Paracraps Nine ex- 
cept that respondents admit that the Nutrilite Food Sup- 
plement Distributor Application form contains the state- 
ment set forth in ParacrapH NINE (Db). 


ParacraPH TEN: 


Respondents deny the allegations of Paracrarx Ten. 
Til 
(Count III) 


Paracrarus One, Two, THREE anv Four of this Answer 
are hereby incorporated into this Answer to Count III of 
the Complaint, to the same extent and with the same effect 
as though fully set out herein. 


ParaGRAPH ELEVEN: 


Respondents deny the allegations of ParacraPH ELEven. 


ParaGRAPH TWELVE: 


Respondents deny the allegations of ParacrapH TWELve, 


ParaGRAPH THIRTEEN: 


Respondents deny the allegations of ParacrapH THIRTEEN. 
IV 


As further grounds of defense: All those statements con- 
tained in the Nutrilite Food Supplement Distributor Appli- 
cation form and set forth in the Complaint, and all acts 
alleged by the Complaint and admitted by this Answer, 
and all other acts and practices of respondents in connec- 
tion with the sale and distribution of Nutrilite Food Supple- 
ment (1) are lawful and reasonable, and (2) are required 
and necessary in order to effect compliance with that cer- 
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tain Final Consent Decree, dated April 5, 1951, and filed 
April 6, 1951, in the case of United States of America v. 
Mytinger & Casselberry, Inc., et al., United States District 
Court for the Southern District of California, Central Divi- 
sion, Civil Action No. 10344-BH. 


Vv 


Wherefore, the respondents, Mytinger & Casselberry, 
Ine., and William S. Casselberry and Lee S. Mytinger, put 
the Commission to full proof of all allegations of the Com- 
plaint not expressly admitted herein and pray that the Com- 
plaint against them be dismissed and that they be granted 
such other and further relief as may to the Commission 
seem just and proper. 


Mytinoer & Cassetzerny, Inc., 
Wituiam S. CassELBERRY and 
Ler S. Myrtincer, 
By their attorneys, 
J. E. Simpson, 
433 South Spring Street, 


Los Angeles 13, California. 


Ruyrne, Murr, Connor & Ruyyxr, 
400 Hill Building, 
Washington 6, D.C. 
Cuartes 8. Rayne, 
Evcene F. Mutuiy, Jr., 
W. Dean Wacyer. 


February 6, 1958 


Filed: December 18, 1959 
Unirep States or AMERICA 
Berore Feperay Trap— Commission 
Docxer No. 6962 


In the Matter of Myrincer & Cassevperry, Inc., a corpora- 
tion, and Wiuuiam S8. CasseLBerry, Lez S. Mytincer, indi- 
vidually and as officers of said corporation. 


Inrrrau DEciston 


By Abner E, Lipscomb, Hearing Examiner. 

Fredric T. Suss, for the Commission; 

Rhyne, Mullin, Connor & Rhyne, by Charles 8. Rhyne, 
Eugene F. Mullin, Jr.. and W. Dean Wagner, Washington, 
D. C., and J. E. Simpson, Los Angeles, California, for the 
Respondents. 


Tue CompLAINT 


The complaint in this proceeding alleges that the Re- 
spondents are and have been, for many years, engaged in 
the purchase, sale and distribution of a vitamin-and-mineral 
preparation known as Nutrilite Food Supplement. This 
food supplement is described as an encapsulated concentrate 
of alfalfa, watereress and parsley, to which synthetic vita- 
mins are added and which is combined in a package with 
mincral tablets. This product is sold by Respondents to ap- 
proximately 20,000 distributors throughout the United 
States, who in turn sell it directly to consumers by house-to- 
house canvassing. In 1956, Respondents’ total sales approxi- 
mated $26,000,000, and exceeded in volume the sales of any 
of Respondents’ competitors likewise selling vitamin-and- 
mineral food supplements, by the method of house-to-house 
canvassing. The specific charges against the Respondents 
are separated in the complaint into three Counts. 

Count I of the complaint charges that the Respondents’ 
sales to their distributors are made on the condition, agree- 
ment or understanding that the purchaser thereof shall not 
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sell or otherwise distribute any other vitamin or mineral 
product of a competitor. As a result of this restrictive 
agreement, the complaint alleges, the competitors of Re- 
spondents have been and are now unable to make sales of 
similar products to Respondents’ customers, which other- 
wise could have been made. The complaint further alleges 
that the customers of Respondents have been prevented by 
Respondents’ restrictions from purchasing similar vitamin 
and mineral products at lower prices or upon more favor- 
able terms than those granted by Respondents. Count I 
of the complaint concludes that the effect of such conditions, 
agreements or understandings ‘‘ * * * may be to substan- 
tially lessen competition in the line of commerce in which 
Respondents are engaged, and in the line of commerce in 
which the customers and purchasers of respondents are en- 
gaged, and may be to tend to create a monopoly in respond- 
ents in the line of commerce in which respondents have 
been and are now, engaged"’, in violation of the provisions 
of §3 of the Clayton Act. 

Count II of the complaint alleges that the Respondents 
have employed and are now employing threats of cancella- 
tion of their contracts with their distributors, and are can- 
celling such contracts, unless their distributors rigidly ad- 
here to their exclusive-dealing contracts with Respondents. 
Count II further alleges that Respondents have threatened 
and are threatening to enforce, and are actually enforcing, 
the provisions of their contracts with their distributors, 
which provide that they shall not, for a period of two years 
following the termination of such contracts with Respond- 
ents, solicit the sale of or attempt to sell to their former 
customers any vitamin or mineral products other than Re- 
spondents’. Count II of the complaint concludes that the 
effect of such threats and actual enforcements of the above- 
described agreements 


(1) has a tendency to make Respondents’ distributors 
subservient to Respondents’ wishes and will as to the 
conduct of their business, lest said distributors be 
subjected to the onerous and oppressive provisions 
of said contracts, to the prejudice of competitors of 
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Respondents’ customers and purchasers of Respond- 
ents’ products and of the public; 
has a tendency and effect of obstructing, hindering 
and preventing competition in the sale and distribu- 
tion of vitamin and mineral products in commerce; 
and 

(3) constitutes unfair methods of competition and unfair 
acts and practices in commerce within the intent and 
meaning of § 5 of the Federal Trade Commission Act. 


Count III of the complaint alleges that Respondents have, 
directly and by implication, falsely represented, and have 
caused and are now causing their distributors to make false 
representations, as follows: 


(1) that a consent deeree of injunction issued by the 
United States District Court for the Southern Dis- 
trict of California amounted to an endorsement and 
approval of Nutrilite Food Supplement by the United 
State Government, the United States District Court, 
and the Food and Drug Administration ; 
that the allowable claims contained in the above- 
described injunction applied only to Nutrilite Food 
Supplement and to no other vitamin or mineral sup- 
plement product; and 
that no other seller of vitamin or mineral food sup- 
plement products has a right to submit its promo- 
tional literature to the Food and Drug Administra- 
tion for inspection and comment. 


Count III coneludes that the use by the Respondents of the 
aforementioned false representations has had and now has 
acapacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mis- 
taken belief that such representations were and are true 
and into the purchase of a substantial number of Respond- 
ents’ products because of such’ erroneous and mistaken 
belief, with the result that trade in commerce has been un- 
fairly diverted to the Respondents from their competitors, 
and injury has thereby been done to competition in com- 
merce. Count III concludes, further, that Respondents’ 
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acts and practices, just described, have the tendency and 
effect of obstructing, hindering and preventing competi- 
tion in the sale and distribution of vitamin and mineral 
products in commerce, and have a tendency to obstruct, 
and have obstructed and restrained such commerce, and 
constitute unfair methods of competition in commerce and 
unfair acts and practices in commerce, within the intent and 
meaning of §5 of the Federal Trade Commission Act. 


Tue ANSWER 


On February 6, 1958, Respondents submitted their an- 
swer, in which, in addition to other statements, they denied 
that they have in any manner violated the Clayton Act, 
the Federal Trade Commission Act, or any other law of 
the United States. Respondents further deny that the Com- 
mission has reason to believe that they have violated any 
of the above-mentioned statutes, and specifically deny that 
the Commission has sufficient information in its files to 
justify the issuance of the complaint herein. 


Tue HeEarincs 


Subsequent to the submission of Respondents’ answer, 
hearings were held, at which evidence was presented in sup- 
port of the complaint, in Los Angeles, California; Chicago, 
Illinois; Detroit, Michigan; and Washington, D. C. There- 
after hearings were also held on behalf of Respondents, in 
Los Angeles, California, and in Washington, D. C. 


Rvutinc on Proposep Finprncs 


Proposed findings as to the facts and proposed conclu- 
sions, and replies thereto, were thereafter submitted by 
both counsel supporting the complaint and counsel for the 
Respondents. Hach of such proposals has been separately 
considered by the Hearing Examiner, and those accepted 
have been adopted and embodied in substance herein. All 
other proposed findings as to the facts and all other pro- 
posed conclusions are hereby rejected. 

The Hearing Examiner, having considered the entire 
record herein, now finds the relevant facts and conclusions 
warranted thereby to be as hereinafter set forth. 
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Frypincs aS TO THE Facts 


Identity of Respondents: 


Mytinger & Casselberry, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws 
of the State of California, with its principal office and place 
of business located in the City of Long Beach, California. 
Respondent William S. Casselberry is president of the cor- 
porate Respondent, and Respondent Lee S. Mytinger is 
secretary-treasurer thereof. Both of these individuals have 
at all times controlled and directed the policies and prac- 
tices of the corporate Respondent. 


Respondents’ Product and Method of Distribution: 


Respondents are now and for many years have been en- 
gaged in the purchase, sale and distribution in commerce, 
among and between the several states of the United States, 
of a product known as Nutrilite Food Supplement. 

Nutrilite is a multiple-vitamin mineral dietary food sup- 
plement composed of an encapsulated concentrate of alfalfa, 
watercress and parsley, to which synthetic vitamins have 
been added, and which is combined in a package with min- 
eral tablets. Since 1945 the Respondent corporation has 
purchased the entire production of Nutrilite from the pro- 
ducer thereof, Nutrilite Products, Inc., of California. Re- 
spondents sell Nutrilite to distributors only. Such distribu- 
tors are located throughout the United States, and they, 
in turn, sell to other distributors and to the consuming pub- 
lic. The distributors of Nutrilite sell this product exclu- 
sively by house-to-house canvassing, as distinguished from 
retail sales through drugstores and other over-the-counter 
sales. 

Respondents designate their distributors of Nutrilite 
Food Supplement as ‘‘sponsors’’, ‘‘agents’’, ‘‘key agents’’ 
and ‘‘group heads’’. All distributors are under contract to 
the corporate Respondent. Direct sales are made, however, 
by the corporate Respondent to certain favored distribu- 
tors, who are designated as ‘‘key agents’’ or ‘‘group 
heads’’. As of December 31, 1958, there were 1,420 individ- 
ual distributors who were thus privileged to purchase di- 


22 


rectly from the corporate Respondent. During the same 
period the total number of individual distributors was 
80,700. Respondents’ product is distributed to their key 
agents and group heads from their warehouses in Long 
Beach, California, and Joliet, Ilinois. 


Respondents’ Restrictions Upon Their Distributors: 


Although, as we have stated, the corporate Respondent 
sells Nutrilite directly to a relatively small group of its 
leading distributors, all distributors, regardless of how they 
may be classified by the Respondents, are required by the 
Respondents to submit to them an application for distribu- 
torship and secure Respondents’ expressed approval there- 
of before they are permitted to buy Nutrilite from any 
source. Each application describes the relationship to be 
established between the applicant and the corporate Re- 
spondent in part as follows: 


“‘T understand and agree that I am not an employee, 
servant, agent, or legal representative of Mytinger & 
Casselberry, Inc., and that the relationship between 
us is not that of joint venture or similar arrangement, 
but that as a Nutrilite Distributor I am in business on 
my own account as an independent contractor who 
purchases and sells Nutrilite Food Supplement. 

“YT agree that during the time I am distributing 
Nutrilite Food Supplement: (1) I will not sell, give 
away, or otherwise distribute any other vitamin 
and/or mineral products, (2) I will not disclose to any 
person, firm or corporation other than authorized dis- 
tributors and/or personnel of Mytinger & Casselberry, 
Ine. the names and/or addresses of Nutrilite customers 
unless Mytinger & Casselberry, Inc. gives me written 
permission to do so. 

“‘T agree that for a period of two years following the 
termination of my relationship with Mytinger & Cassel- 
berry, Inc., I will not use or disclose to any person 
whomsoever any information I obtained while I was 
a Nutrilite Distributor concerning the names and/or 
addresses of Nutrilite customers, or any other trade 
secrets, nor will I, on my own behalf, or on behalf of 
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any other person solicit or in any manner attempt to 
induce Nutrilite customers to purchase any other vita- 
min and/or mineral product or to cease using Nutri- 
lite Food Supplement. 


‘‘T have read and understand that I must meet and 
uphold the requirements set forth on the back of this 
application if I wish to maintain my status as a Nutri- 
lite Distributor, and that if 1 do not meet and uphold 
said requirements my authorization as a Distributor of 
Nutrilite Food Supplement is subject to cancellation 
upon written notice from Mytinger & Casselberry, 
Inc.’’. 


On the back of the application there appears a list of 
items designated A to H, which is headed ‘‘Distriputor 
Requirements’’, The first two of such requirements are 
as follows: 


“A, While waiting for authorization from Mytinger & 

Casselberry, Inc., the prospective Distributor will 
secure a Sales Kit from his Sponsor and proceed 
with a study of the material therein. He will not 
be allowed to purchase any Nutrilite Food Sup- 
plement at the Distributor’s discount, nor make 
any effort to sell Nutrilite Food Supplement until 
his formal approval as a Distributor has been re- 
ceived. 
When authorized as a Distributor, Nutrilite for 
sale to the consumer and Nutrilite for the Dis- 
tributor’s personal consumption may be pur- 
chased at the Distributor’s basie¢ discount.’’ 


When the applicant for a distributorship is accepted by 
the corporate Respondent, a letter is written to the success- 
ful applicant by the corporate Respondent, which reads in 
part as follows: 


“You Are Now a Nurriute Disrrinutor ... and we 
welcome you as the newest member of the Nutrilite 
family. We know this is the beginning of a long, pleas- 
ant and profitable business association between us. 
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‘‘This authorization is our acceptance of your applica- 
tion and evidences that a contract exists between you 
and Mytinger & Casselberry in accordance with this 
letter and the provisions of your Distributor Applica- 
tion.’’ 


In a general letter addressed to key agents and qualified 
sponsors, Respondents describe the contractual relation- 
ship so established as follows: 


“‘The Nutrilite Distributor’s contract with M&C is 
legal and binding. It is a common and usual form of 
contract. In it M&C agrees to honor certain promises 
to the Distributor, and the Distributor agrees to honor 
certain promises to M&C. This is the basis of all con- 
tracts. A competitor is not afraid to urge a Nutrilite 
Distributor to violate this contract because the re- 
sponsibility is principally the Distributor’s—not his 
would-be recruiters’. His name is on the contract—not 
theirs. What kind of business would ask him to break a 
legal contract? The Distributor should remember this: 
How Secure Wovuip His ConrractuaL ARRANGEMENT 
Be with a Business Toat Aureapy Has SHown Irs 
Contempr ror Sucw Contracts?’’ 


Errects anp Extent or Controu 


By means of the quoted agreements, the Respondents re- 
strict all of their distributors to sales of Nutrilite Food 
Supplement exclusive of any other vitamin-and-mineral 
preparation. Thus Respondents deprive their distributors, 
from the inception of their contractual relationship, of the 
freedom of choosing any other vitamin or mineral products 
for resale. Not only do Respondents forbid their distribu- 
tors to sell any vitamin-and-mineral preparation other than 
Nutrilite during the life of their distributorship, but they 
exact from their distributors a promise to refrain, for a 
period of two years after the termination of their distribu- 
torship, from endeavoring in any way to sell any vitamin- 
and-mineral product to those customers to whom the dis- 
tributor, under his contract with Respondents, formerly 
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sold Nutrilite. In other words, if a distributor wishes to 
withdraw from his relationship with the corporate Respond- 
ent and continue in the business of selling vitamin-and- 
mineral preparations, he must forthwith abandon the cus- 
tomers to whom he formerly sold Nutrilite, sacrifice the 
good-will which he has built up with them, and seek and 
establish good-will among a new group of customers. It 
is probable that in many of the smaller sales areas, such 
reestablishment of good-will would be difficult, if not impos- 
sible. It would appear that the prospect of such a con- 
sequence renders Respondents’ distributors afraid to termi- 
nate their contracts with Respondents, thereby rendering 
such contracts or agreements a strong instrument for Re- 
spondents’ control of their distributors. 

Respondents have enforced these exclusive-dealing agree- 
ments with their distributors at various times by cancelling, 
or threatening to cancel, distributorships; by refusing to 
supply their distributors with Nutrilite Food Supplement; 
and occasionally by actual litigation for breach of contract. 
They have also enforced the two-year restrictive clause in 
such agreements. Counsel for Respondents have freely ad- 
mitted on the record that Respondents have enforced their 
exclusive-dealing agreements, and have declared that Re- 
spondents intend to continue doing so in the future. In 
fact, one of Respondents’ attorneys, who also appeared 
as a witness for the Respondents in this proceeding, testi- 
fied that he advised the Respondents to adopt their present 
exclusive-dealing contracts, following the issuance of the 
consent decree which is the subject-matter of Count III of 
the complaint herein, in order to insure obedience by the 
distributors to that decree. It seems to us, however, that 
although an exclusive-dealing arrangement might aid in 
keeping the advertising claims of competitors out of the 
possession of Respondents’ distributors, the primary pur- 
pose of such exclusive-dealing contracts was not and is not 
to promote compliance with that decree, but rather to insure 
obedience by the distributors to Respondents’ wishes for 
the economic and financial benefit of the latter. Respond- 
ents’ extension of such control for two years after the dis- 
tributor’s relationship with the corporate Respondent has 
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terminated indicates, we think, that the true purpose of 
the restrictions is to advance the sale of Nutrilite, to the 
prejudice of Respondents’ competitors and former dis- 
tributors. By December 31, 1958, Respondents had estab- 
lished, through their exclusive-dealing contracts and poli- 
cies, 100% control over the purchase and resale of vitamin- 
and-mineral preparations by 1,420 direct purchasers and 
80,700 indirect purchasers or distributors of Nutrilite, who 
sold Nutrilite at retail during that year for a grand total 
of over nineteen million dollars. 


‘<Line of Commerce’’ Defined: 


As we have previously observed, Count I of the com- 
plaint alleges that the effect of the conditions and agree- 
ments above described may be ‘‘to substantially lessen’’ 
competition in the ‘‘line of commerce’’ in which Respond- 
ents are engaged, and in the line of commerce in which the 
purchasers of Respondents’ products are engaged, and may 
tend to create a monopoly in the Respondents, in violation 
of the provisions of §3 of the Clayton Act, the pertinent 
parts of which are as follows: 


“‘That it shall be unlawful for any persons engaged 
in commerce, in the course of such commerce, to lease 
or make a sale or contract for sale of goods, * * * or 
other commodities, * * * or fix a price charged there- 
for, * * * on the condition, agreement or understand- 
ing that the lessee or purchaser thereof shall not use 


or deal in the goods, wares, * * * or other commodities 


of a competitor * * * of the lessor or seller, where the 
effect of such * * * sale, or contract for sale or such 
condition, agreement or understanding may be to sub- 
stantially lessen competition or tend to create a mo- 
noply in any line of commerce.’’ 


Since the facts hereinabove found clearly show that Re- 
spondents have made and enforced restrictive contracts 
with their distributors of the type described in the above- 
quoted Act, we must now determine whether the result of 
such contracts ‘‘* * * may be to substantially lessen compe- 
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tition or tend to create a monopoly in any line of com- 
merce’’. Clearly the mere existence of the restrictive con- 
tracts executed between the corporate Respondent and Re- 
spondents’ distributors, or even the enforcement thereof, 
cannot of themselves constitute a violation of the Clayton 
Act unless the effect thereof falls within the prohibitions of 
the Act. Our problem, therefore, is to determine the effect of 
such restrictive contracts upon competition within any line 
of commerce. Accordingly, we must first inquire into the in- 
tent and meaning of the phrase ‘‘a line of commerce’’ as 
used in the Act, and second, delimit the line or lines of 
commerce in which Respondents are here engaged and the 
competition therein, 

The Supreme Court of the United States, in the case of 
U. S. v. E. I. du Pont de Nemours & Co., 353 U. 8. 586 
(1957), gives us an authoritative explanation of the mean- 
ing of the term ‘‘line of commerce’’. The Court was there 
concerned with determining whether certain paints and 
fabrics designed especially for use in finishing and deco- 
rating automobiles constituted a separate line of commerce 
distinct and different from other paints and fabrics which 


might also be used in the painting and finishing of auto- 
mobiles, but which were not specifically designed or used 
for that purpose and would not have the peculiar char- 
acteristics of the paints and fabrics in question. The Court 
stated that 


“The record shows that automobile finishes and fab- 
ries have sufficient peculiar characteristics and uses to 
constitute such products sufficiently distinct from all 
other finishes and fabrics to make them a ‘line of com- 
merce’ within the meaning of the Clayton Act. Cf. 
Van Camp & Sons Company v. American Can Com- 
pany, 278 U. S. 245. Thus, the bounds of the relevant 
market for the purposes of this case are not coexten- 
sive with the total market for finishes and fabrics, but 
are coextensive with the automobile industry, the rele- 
vant market for automobile finishes and fabrics.’’ 


We conclude that a ‘‘line of commerce’’, as defined in the 
Clayton Act, consists of a commodity or class of com- 
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modities possessing ‘‘sufficient peculiar characteristics and 
uses’? to render such commodities substantially more suit- 
able for a specific purpose or purposes than commodities 
lacking such characteristics. All commodities, then, which 
possess the same ‘‘sufficient peculiar characteristics and 
uses’’ are, by force of competitive reality, in the same line 
of commerce and compete with each other. A line of com- 
merce, therefore, is not determined by the method of dis- 
tribution or sale of a product, but by the inherent ‘‘sufficient 
peculiar characteristics and uses”? of the product itself. 


National Sales Compared: 


The record shows that Respondents make no sales at 
retail, nor do they sell to retail establishments such as 
drugstores or similar over-the-counter retail outlets. Re- 
spondents even forbid their own distributors to maintain 
«<* * ® on office for retail sales of Nutrilite * * *’’. The only 
channel through which Nutrilite flows to the consuming 
public is by the so-called ‘‘direct-selling’’ method; that is, 
house-to-house canvassing. During the past e ight years 
Respondents have not only maintained leadership in such 
sales, but have far surpassed their direct-selling (house-to- 
house canvassing) competitors, as shown by the tabulation 
which follows: 

Total Sales by Total Respondents’ 


Direct-Selling Sales of Share of 
Competitors Nutrilite Direct Sales 


$10,250,000 


32/590 ,000 
31,120,000 


Respondents regard themselves, and are regarded by 
their competitors, as ‘‘one of the largest direct-sales or- 
ganizations in America’’, and as the leader in the direct- 
selling of vitamin-and-mineral food supplements. From 
1951 to 1957 the annual value of sales of Nutrilite ranged 
from $10,900,000 to $26,900,000, and the net value of sales 
from $4,000,000 to $10,000,000. 
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A survey conducted by Drug Topics, The National News- 
paper For Retail Druggists, which was placed in evidence 
by Respondents as their Exhibit 19, shows that even when 
the total national market for multiple-vitamin concen- 
trates sold in combination with minerals is considered, the 
Respondents, although their share of the national market 
has been declining, have nevertheless retained a very large 
share thereof, as demonstrated by the tabulation which 
follows: 

Total National 
Sales of Total 


Vitamin-Mineral Nutrilite Respondents’ 
Combinations Sales Market Share 


$25,401 ,000 
26,514,000 
21,522,000 
19,145,000 


Contentions of Counsel As To The Line of Commerce: 


Upon the basis of the above facts, counsel supporting the 
complaint would have us conclude that ‘‘* * * house-to- 
house selling or field selling * * *’’ of vitamin-and-mineral 
food supplements constitutes a separate line of commerce, 
distinct from other vitamin-and-mineral preparations sold 
at drugstores and other over-the-counter retail outlets. On 
the other hand, counsel for Respondents, on the basis of the 
national sales of all vitamin food supplements as shown 
in their Exhibit No. 19, would have us conclude that all 
multiple-vitamin food preparations designed as food sup- 
plements, regardless of whether they are packaged in com- 
bination with minerals or separate therefrom, and regard- 
less of whether they are sold over the counter or from 
house to house, fall within the same line of commerce, and 
are sold in competition with each other. 

Obviously, if a combination of vitamins and minerals sold 
by the so-called direct-selling method (house-to-house can- 
vassing) is a separate line of commerce from the same food 
supplement sold over the counter, Respondents’ share of 
sales in that separate line of commerce would far exceed 
their nearest competitor, and the tendency toward mo- 
nopoly inherent in Respondents’ restrictive contracts would 
likewise be increased. On the other hand, if the line of 
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commerce includes, as counsel for the Respondents would 
have us find, all multiple-vitamin products regardless of 
how sold or whether combined with minerals, then Re- 
spondents’ share of the market, in proportion to the total 
sales in that line of commerce, would be substantially less, 
and the tendency toward monopoly of Respondents’ con- 
tractual restrictions would be greatly minimized. Neither 
contention falls wholly within the ‘‘line of commerce’’ as 
herein defined, and both must therefore be rejected. 


Line of Commerce Here Involved: 


The authentic definition, as here interpreted, does not 
permit the determination of a line of commerce by the 
method of sale, nor by including therein products possess- 
ing some but not all of the required ‘‘peculiar character- 
istics’’.. To constitute a line of commerce, products must 
possess, in common, sufficient peculiar characteristics and 
uses. The commodity here involved consists of a combi- 
nation of multiple vitamins with minerals. Therefore no 
multiple-vitamin preparation without minerals, and no 
mineral preparation without vitamins, can properly be 
considered to be in the same line of commerce as such a 
combined product as Nutrilite. Accordingly, we must con- 
elude that vitamin-and-mineral-combination food supple- 
ments, such as Nutrilite, are sufficiently different from 
vitamin food supplements and mineral food supplements, 
separately, to constitute, of necessity, an independent line 
of commerce. 


Respondents’ Relative Importance in Line of Commerce: 


As one of the tabulations heretofore presented shows, 
Respondents have maintained, within the line of commerce 
here involved, total yearly sales ranging from $25,401,000 
in 1955 to $19,145,000 in 1958. Those yearly sales have 
given the Respondents a share of the national market rang- 
ing from 57.3% in 1955 to 34.6% in 1958. During the same 
period, it will be remembered, Respondents have main- 
tained through their exclusive-dealing contracts a 100% 
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control over the purchase and resale of Nutrilite. By De- 
cember 31, 1958, such control extended to 1,420 direct pur- 
chasers and 80,700 indirect purchasers and distributors. 
These figures clearly show that the Respondents, if not in 
a dominant position in the line of commerce here involved, 
are at least leaders therein, with a substantial share of the 
market. 


Proof Under §3 of the Clayton Act: 


The question follows: Do the above facts constitute suffi- 
cient proof of a violation of §3 of the Clayton Act? The 
United States Court of Appeals for the Second Circuit has 
answered this question with clarity in the case of Dicto- 
graph Products, Inc., Petitioner, v. Federal Trade Com- 
mission, Respondent, 217 F. 2d 821, Cert. denied 349 U. 8. 
940. The Court stated: 


«c* * * Where the alleged violator dominated or was a 
leader in the industry, proof of such fact, was, at an 
early stage, determined to be a sufficient predicate 


from which to conclude that the use of exclusive-deal- 
ing contracts was violative of Section 3 and other 
factors appear to have been largely ignored, * * * * 
More recently the Supreme Court extended the rule 
to business organizations enjoying a powerful, though 
clearly not dominant, position in the trade and doing 
a substantial share of the industry’s business by means 
of these contractual provisions and tacitly approved 
the trial court’s refusal to consider other economic 
effects or merits of the system employed. * * *’’. 


Accordingly, we conclude that the effect of the exclusive- 
dealing agreements, as alleged in Count I of the complaint 
and as herein found, may be substantially to lessen com- 
petition in the line of commerce in which Respondents are 
engaged and in the line of commerce in which their dis- 
tributors are engaged, and may tend to create a monopoly 
in Respondents, in violation of the provisions of $3 of the 
Clayton Act. 
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Proof Under §5 of the Federal Trade Commission Act: 


Furthermore, we must inquire if the above facts, which 
show that the threats and enforcement of the restrictive 
contracts were and are to the prejudice of competitors and 
purchasers of Respondents’ product and to the public inter- 
est, constitute sufficient proof of a violation of §5 of the 
Federal Trade Commission Act. In the Matter of Dicto- 
graph Products, Inc., Docket 5655, the Commission held: 


«<* * * that respondents’ practices of entering into 
contracts containing exclusive-dealing provisions with 
its distributors and of intimidating and coercing them 
into complying with those provisions were unfair 
methods of competition and unfair acts and practices 
in commerce in violation of $5 of the Federal Trade 
Commission Act.’’ 


We conclude, therefore, that the effect of the threats and 
actual enforcement of Respondents’ restrictive agreements 
and exclusive-dealing contracts, as alleged in Count II of 
the complaint herein, have a tendency to render Respond- 
ents’ distributors subservient to Respondents, to the preju- 
dice of the competitors of Respondents’ dealers and of the 
public; have a tendency toward and effect of obstructing, 
hindering and preventing competition in the sale and dis- 
tribution of vitamin-and-mineral-combination food supple- 
ments in commerce; and constitute unfair methods of com- 
petition and unfair acts and practices in commerce within 
the intent and meaning of §5 of the Federal Trade Com- 
mission Act. 


Count III or tue Compiaint 
Introduction: 


As previously stated, the Respondents are charged in 
Count III of the complaint herein with a violation of §5 
of the Federal Trade Commission Act, by making and 
causing to be made three specific misrepresentations about 
the consent decree of injunction issued against the corpo- 
rate Respondent by the United States District Court for 
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. the Southern District of California in 1951. Each of those 
. Specific misrepresentations will be considered in detail. 


The Consent Decree of Injunction: 


A brief statement of the background of that consent 
decree is essential to an understanding of the issues con- 
cerning it. Prior to its issuance the Food and Drug Ad- 
ministration had instituted multiple seizures of Nutrilite 
in varous widely-scattered areas of the United States. 
Those actions were based upon allegations that Nutrilite 
was misbranded by the use of certain allegedly misleading 
literature in connection with its sale. In addition, a crimi- 
nal action against the respondent corporation had also been 
instituted. While these various actions were pending, the 
corporate Respondent instituted an injunction proceeding 
in the United States District Court for the District of 
Columbia, against the Federal Security Administrator and 
certain officials of the Food and Drug Administration. That 
injunction proceeding was based upon the theory that the 
various seizure actions against the corporate Respondent 
were arbitrary and illegal. The District Court of the Dis- 
trict of Columbia held that Nutrilite had not been mis- 
branded and that the government officials named in that 
proceeding had acted arbitrarily and illegally. On an ap- 
peal from that trial court’s decision to the Supreme Court, 
the decision of the trial court was reversed on the ground 
that the court was without jurisdiction. Therefore the de- 
cision of the District Court of the District of Columbia 
in that case is a legal nullity, and, accordingly, it is not in 
any sense an authority by which to resolve any of the fac- 
tual controversies involved in this proceeding. 

Following the Supreme Court’s decision, and while the 
criminal and seizure proceedings were still pending, a com- 
plaint for injunction was filed in the District Court for the 
Southern District of California, charging that Nutrilite 
was misbranded within the meaning of 4502(a) and $502 
(f)(1) of the Food, Drug and Cosmetic Act. That com- 
plaint for injunction repeated the charges of the earlier 
seizure cases and the criminal action to the effect that the 
then current edition of the book, ‘‘How To Get Well And 
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Stay Well’’, used by the Respondents in connection with 
the sale of Nutrilite, represented that Nutrilite would be 
an effective and adequate treatment for many diseases and 
ailments of mankind. The complaint also alleged that vari- 
ous other promotional material misrepresented the curative 
effects of Nutrilite. 

The complaint just referred to sought to restrain the 
defendants from distributing Nutrilite Food Supplement 
which was allegedly misbranded by the use of false and 
misleading written, printed or graphic material, or mis- 
branded by failure to bear adequate directions for use for 
the conditions for which the preparation was intended. In 
addition, the complaint prayed that the defendants be re- 
quired to make restitution to purchasers of Nutrilite Food 
Supplement who had purchased that product because of the 
false and misleading representations alleged to have been 
made by Respondents. 

By negotiation by and between the parties, the pending 
complaint for an injunction against the Respondents was 
disposed of by the consent decree issued by the District 
Court for the Southern District of California on April 6, 
1951. The decree was based upon the agreement and con- 
sent of the Respondents on the one hand, and Food and 
Drug Administration officials on the other hand. Accord- 
ingly, the decree was one of consent, and was entered with- 
out any findings by the Court on issues of fact or of law. 
Although the decree was based upon consent, the corporate 
Respondent was placed under an injunction by the Court, 
the consent of the parties, under Court practice, rendering 
the making of factual findings unnecessary, the consent 
taking the place of and standing in lieu of findings as to 
the facts, and the corporate Respondent was ‘Ordered, 
adjudged and decreed’’ to refrain from certain acts and 
practices, as follows: j 


1. Distributing Nutrilite Food Supplement accompanied 
by certain designated, written Nutrilite articles, books, 
pamphlets, and a motion picture; 

2. Distributing Nutrilite Food Supplement accompanied 
by articles, pamphlets or graphic matter which im- 


35 


plied that Nutrilite would be an effective cure for 
approximately 54 specific diseases or conditions; 

. Making certain other specific misrepresentations in 
writing, printing, or graphic matter, to promote the 
sale of Nutrilite. 


The decree set forth certain specified allowable claims 
which might be made as to the need for or usefulness of 
Nutrilite Food Supplement XX, Nutrilite Food Supple- 
ment X, and Nutrilite Food Supplement Junior. 

It also specified that the Respondents would have the 
option of submitting to the Food and Drug Administration 
for inspection and comment all written, printed and graphic 
matter to be used in the future merchandising of their 
product, Nutrilite. 

The indictment against the partnership and against Lee 
S. Mytinger, William 8. Casselberry and Carl F. Rehnborg 
was dismissed, and the consolidated libel proceedings termi- 
nated by a stipulation between the parties. The injunction 
action was dismissed as to the individual defendants My- 
tinger, Casselberry and Rehnborg. 

It should here be observed that we are not sitting in 
judgment on any of the factual issues involved in either the 
injunction proceeding in the United States District Court 
for the District of Columbia or the litigation which resulted 
in the issuance of the consent decree by the United States 
District Court for the Southern District of California. 
Regardless of whether the Respondents had made the false 
representations with which they were charged in the in- 
junction proceeding, they consented to the Court’s order to 
refrain from making specified representations in the fu- 
ture. Our problem here is, therefore, to determine whether 
the three specific allegations made in the Commission’s 
complaint relative to misrepresenting the significance of the 
injunction are sustained by substantial evidence. In other 
words, we are not here concerned with the truth or falsity 
of any acts and practices of the Respondents other than the 
three specific misrepresentations alleged. Accordingly, a 
number of findings as to the facts concerning other mis- 
representations, proposed by counsel supporting the com- 
plaint, have been rejected. 
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Specific Charges Relative to the Consent Decree: 


The three specific charges of Count III of the complaint 
herein allege that the Respondents have misrepresented the 
consent decree, as follows: 


1. That the consent decree amounted to an endorsement 
and approval of Nutrilite Food Supplement by the 
United States government, the United States District 
Court, and the Food and Drug Administration; 

. That the allowable claims contained in the consent 
decree applied only to Nutrilite Food Supplement and 
to no other vitamin-mineral supplement product; 

. That no other seller of vitamin or mineral food sup- 
plement products has a right to submit its promotional 
literature to the Food and Drug Administration for 
inspection and comment. 


The attitude of Respondents and of their counsel con- 
cerning the significance of the decree in question is revealed 
at pages 509 and 510 of the transcript herein. Counsel for 
Respondents made an objection as follows: 


“We object to that as an improper characterization 
of the consent decree. We object specifically to the 
words ‘ordered,’ and ‘enjoined,’ as an improper char- 
acterization of this document.’’ 


To this objection counsel supporting the complaint replied: 


‘¢Your Honor, the document is in evidence in this case 
and in a great many paragraphs it states very clearly 
that the defendants are ordered and enjoined.’’ 


Although the document in question bears the title ‘‘Final 
Consent Decree’’, it is clearly an injunction, for in six 
separate places therein the Court uses mandatory language, 
as follows: 


“<* * * OrpeRED, ADJUDGED, and Decreep that the de- 
fendants, and each of them, and their officers, agents, 
distributors, representatives, servants, employees, at- 
torneys ... be and hereby are perpetually enjoined 
from...’’. 
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In a statement released by the corporate Respondent, 
dated January 1, 1952, entitled ‘‘The Nutrilite Consent 
Decree: How It Came About,’’ Respondents make the state- 
ment: 


«* © * Mytinger & Casselberry agreed not to use cer- 
tain literature—including reprints of magazine arti- 
cles which they had long before discontinued using— 
and not to make certain statements, most of which they 
had not made anyway, and not to claim that Nutrilite 
would cure diseases—a claim which they had never 
made. The decision of the three judges in Washing- 
ton proved that. In exchange, Mytinger & Casselberry 
secured a list of more than 60 definite claims they could 
make for Nutrilite, the right to use testimonials and 
the right, at M & ©’s option, to submit literature to 
FDA for its advance comment, or to the Court for 
its approval. These are rights which FDA had never 
granted to anyone before in all its forty-year history. 
For obvious reasons, Mytinger & Casselberry con- 
sidered the trade a good one.’’ 


In a general memorandum to its Nutrilite distributors, 
the Respondents stated: 


‘“‘You can be proud and confident as you present the 
‘facts’ about vitamins and minerals as set forth in the 
Consent Decree. ‘Proud’ because none of your com- 
petitors has such a document, and ‘confident’ because 
it bears the approval of a Judge of the United States 
District Court. ... The Decree is a valuable selling 
tool.’’ 


In a pamphlet entitled ‘‘Know Where You Are Going’’, 
which contained a preface to a reproduction of the consent 
decree, Respondents state in semiscript type, such as is 
usual in diplomas and certificates of merit, the following: 


«<* “ “ On that day an important document called the 
‘Final Consent Decree’ was signed by representatives 
of both corporations and the United States Govern- 
ment * * * (No dispute was ever involved over the 
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merits of the product, which the government conceded 
is wholesome and beneficial.) 


* * * * * * * 


“This Decree is a tribute, indeed, and we are sin- 
cerely grateful for the right to say that for the first 
time we really ‘know where we are going’!”’ 


In similar promotional literature disseminated to their 
distributors, Respondents stated: 


“‘The Truth—The Consent Decree is one of the strong- 
est sales tools a Nutrilite Distributor can use. It is an 
official document, bearing the signatures of officials 
of the Federal Government. The prospective cus- 
tomer is immediately convinced that the Nutrilite Dis- 
tributor is speaking the truth—making only honest 
claims for his product. WHat oTHER FOOD SUPPLEMENT 
DISTRIBUTOR CAN SAY: ‘HERE IS A LEGAL DOCUMENT SIGNED 
sy a Unirep States District Jupce anp Unitep States 
ATTORNEYS THAT BACKS UP THE CLAIMS I MAKE FOR MY 
propuctT’?’’ 


In a letter to Respondents from the Deputy Commissioner 
of the Food and Drug Administration, Respondents were 
advised as follows: 


“<T have examined some carbon copies of recent letters 
that have been signed by various members of the Food 
and Drug Administration in answer to letters of in- 
quiry about Nutrilite and, in particular, about answers 
to inquiries about the meaning and significance of the 
pamphlet ‘The Nutrilite Consent Decree’. It appears 
that the efforts of the distributors of Nutrilite to create 
the impression that the Court Decree is some form of 
meritorious award have been confusing to some of 
the prospects contacted by Nutrilite salesmen. 
“Actually, I am sure you will recognize that the 
pamphlet ‘The Nutrilite Consent Decree’ is a very 
cleverly worded piece of advertising and capable of 
creating an entirely unwarranted impression about the 
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Consent Decree. My observation is that letters signed 
by officers of the Food and Drug Administration have 
represented a forthright attempt to responsively state 
facts in answer to questions raised by the public.’’ 


In Commission’s Exhibit 14B, the Respondents reported 
in a letter under their letterhead the following comments 
of one of their agents: 


“«, .. The Consent Deerce itself is a good selling tool 
because it is a document. His group uses it effectively 
by telling the prospect that they are presenting the 
facts about vitamins and minerals and, ‘Here is a docu- 
ment written over the signature of Judge Harrison and 
the FDA officials giving the facts which I know you’d 
like to have.’ Bill stated that a good increase in vol- 
ume has resulted in his group from the extensive use 
of the Consent Deeree in canvassing.”’ 


In Commission’s Exhibit 27A, Respondents instruct their 
Distributors in a method of using the consent decree to sell 
Nutrilite. The distributor is told: 


“In Nutrilite, we have the most powerful sales tool of 
any corporation in America—the Know Where You’re 
Going booklet. Here is the M&C-approved way to use 
this sales tool to present the possible need to your 
prospects. 


* * * * * * * 


“‘T would like to show you a legal document. This 
document, as you will see on page one, was filed in the 
United States District Court for Southern California 
in April of 1951. Back here on page sixteen are the 
names of the United States District Judge and the 
United States Attorneys who signed this document. 
You’ll agree with me, Mrs. Prospect, that such a legal 
document would contain only factual information.”’ 


The distributor is then instructed to go on and point out 
to the prospect various allowable claims contained in the 
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consent decree and to refer to it continually as‘‘‘this legal 
document’’, but nowhere in the presentation does he advise 
the prospect that the document was issued to restrain the 
distributor and the company, including the Respondents, 
from misrepresenting the product as a treatment or cure for 
many conditions and diseases. In fact, by conveying to the 
public only half of the story contained in the allowable- 
claims section and by pointing out that the document was 
filed in court and signed by a Judge and United States 
attorneys, the Respondents are actively concealing from 
the public the true nature of the consent decree. 

In a speech given by R. L. Mytinger at a distributor 
meeting in 1952, he stated: 


‘‘And so we find that our Consent Decree gives us: 
Federal Court-approved facts about vitamins and min- 
erals; approved list of claims; right to submit litera- 
ture to FDA before release. No other vitamin-mineral 
food supplement has these court-approved rights.”’ 


A typical example of Respondents’ use of a true state- 
ment to produce a misimpression in the representation that 
the allowable claims listed in the consent decree apply only 
to Nutrilite appears in Commission’s Exhibit 20: 


‘‘No other vitamin-mineral food supplement has such 
an approved list of claims.”’ 


In Commission’s Exhibit 17A, Respondents made the rep- 
resentation that: 


‘‘We are also happy because now we can get our 
literature passed on before we publish it and as far 
as we know, we are the only company with this privi- 
lege.’’, 


and in Commission’s Exhibit 20, 


‘‘No other vitamin-mineral food supplement company 
has the court-approved right to submit its literature.’’ 


The effect of such representations is shown in part by 
the statement of Deputy Commissioner Harvey of the Food 
and Drug Administration, who testified that the Food and 
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Drug Administration had received possibly over a thousand 
letters of inquiry as to the Government’s approval of Nu- 
trilite, and practically none as to such approval of any 
other similar product. 

It is readily apparent from the above statements, and 
others in the record herein, that the Respondents have dis- 
seminated to their distributors and to the public repre- 
sentations which are capable of creating the inference that 
the consent decree constitutes a vindication of Respond- 
ents’ past acts and practices; a tribute to the merits of 
Respondents’ product Nutrilite; approval of that product 
by the Federal District Court and by the officials of the 
Food and Drug Administration; a document to be proud of ; 
approval of a number of definite claims for the product 
Nutrilite; a prize sales tool; one of Respondents’ biggest 
achievements; something in the nature of an award for 
merit which none of Respondents’ competitors has the 
right to claim; and that said consent decree confers upon 
Respondents the exclusive privilege of submitting their 
advertising material to the Food and Drug Administration 
for its comment in advance of publication. 

In truth and in fact, the consent decree is an injunction, 
albeit one based upon consent of the parties rather than 
upon evidence. The order contained therein is just as 
authoritative and restrictive upon Respondents as if the 
injunction had resulted from a lengthy trial and factual 
findings by the court. The orders contained therein re- 
strain the corporate Respondent from making various rep- 
resentations in connection with the sale of Nutrilite, which 
representations were alleged in the complaint in that pro- 
ceeding to be false and deceptive. Obviously, therefore, 
the consent decree is not in the nature of an award or some- 
thing to be proud of, nor is it a vindication of or tribute to 
Respondents’ past performances. It is instead a corrective 
measure taken by the court to abate alleged wrongdoing by 
the Respondents, and to prevent the repetition thereof in 
the future. Clearly the consent decree is not an endorse- 
ment and approval of Nutrilite Food Supplement by the 
United States Government, the United States District 
Court, or the Food and Drug Administration. 
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A number of the statements quoted above have a tend- 
ency to give the impression that the claims allowed in 
the consent decree to be made for Nutrilite apply only to 
that product. The evidence shows, however, that the claims 
listed as allowable in the consent deeree consist of state- 
ments of facts relating to vitamins and minerals which have 
been scientifically recognized and are so generally known 
that they may be applied with equal relevance to any 
products which contain the vitamins and minerals contained 
in Nutrilite. Clearly the officials of the Food and Drug 
Administration and the Federal Court never intended to 
grant, nor did they grant to Respondents any exclusive 
right to make the claims allowed. Accordingly, we must 
conclude that Respondents’ representations that the allow- 
able claims contained in the consent decree may be applied 
only to Nutrilite Food Supplement and to no other vitamin 
or mineral supplement product were false and misleading, 
in that no such exclusive right was ever granted. 

Respondents have also created the false impression that 
they alone, and no other seller of vitamin and mineral 
products, have the right, as the result of the consent de- 
cree, to submit their advertising and promotional literature 
to the Food and Drug Administration for comment in ad- 
vance of publication. Actually, any advertiser of any food, 
drug or cosmetic has the right so to submit advertising to 
the officials of that agency, and the mere fact that this right 
is mentioned in the consent decree does not render it ex- 
clusive to the Respondents. Nor was the consent decree 
necessary to grant such right to Respondents; they had 
that privilege before the issuance of the decree, in com- 
mon with all other advertisers who wished to avail them- 
selves thereof. Emphasis upon that privilege in the manner 
used by Respondents, therefore is unwarranted by fact 
and misleading in effect. 

In 1956, when Respondents submitted to the Food and 
Drug Administration their pamphlet prepared for the use 
of their distributors, entitled ‘‘How To Use The Consent 
Decree’’, for comment and opinion, the Respondents’ at- 
torney was warned that 


‘* ‘Deception may result from the use of statements not 


43 


technically false or which may be literally true.’ U. 8. 
v. 90 Barrels etc., 265 U. S. 438.’ 


The Food and Drug Administration might have added a 
further quotation from the Supreme Court’s opinion in the 
same case, to the effect that ‘‘It is not difficult to choose 
statements, designs and devices which will not deceive.’’ 

These erroneous impressions and fallacious inferences 
have been created by telling half-truths, by making true 
statements but placing them in unwarranted juxtaposition, 
and by failure to reveal certain facts which are essential to 
a true understanding of the consent decree. We must, there- 
fore, conclude that the three allegations of Count III of the 
complaint herein have been sustained by substantial, re- 
liable and probative evidence. 


ConcLusions 


1. The Commission has jurisdiction over the Respond- 
ents herein, and over their acts and practices as herein 
found. 

2. This proceeding is in the public interest. 

3. The effect of Respondents’ restrictive contracts, as 
herein found, may be substantially to lessen competition in 
the lines of commerce in which Respondents and their cus- 
tomers and purchasers are engaged, and may be to tend 
to create a monopoly in Respondents in the line of com- 
merce in which they have been and now are engaged, in 
violation of §3 of the Clayton Act. 

4. The acts and practices of Respondents, as herein 
found, are all to the injury and prejudice of Respondents’ 
competitors, customers, and purchasers, and of the publie; 
have a tendency and effect of obstructing, hindering, and 
preventing competition in the sale and distribution of vita- 
min and mineral products in commerce; have a tendency to 
and have obstructed and restrained such commerce in such 
merchandise; and constitute unfair methods of competition 
and unfair acts and practices in commerce within the in- 
tent and meaning and in violation of §5 of the Federal 
Trade Commission Act. 

5. The use by Respondents of the aforementioned mis- 
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leading and deceptive representations has had, and now 
has, the capacity and tendency to mislead and deceive a 
substantial portion of the purchasing public into the er- 
roneous and mistaken belief that such representations were 
and are true, and into the purchase of a substantial amount 
of Respondents’ product because of such erroneous and 
mistaken belief; as a result of which, trade has been un- 
fairly diverted to the Respondents from their said com- 
petitors, and injury has thereby been done to competition 
in commerce. 

6. The acts and practices of Respondents, as herein 
found, are all to the injury and prejudice of Respondents’ 
competitors, customers, and purchasers, and of the public; 
have a tendency and effect of obstructing, hindering, and 
preventing competition in the sale and distribution of vita- 
min and mineral products in commerce, within the intent 
and meaning of the Federal Trade Commission Act; have 
a tendency to and have obstructed and restrained such 
commerce in such merchandise, and constitute unfair 
methods of competition and unfair acts and practices in 
commerce, within the intent and meaning and in violation 
of §5 of the Federal Trade Commission Act. Therefore, 


Ir 1s Orverep that Respondents Mytinger & Casselberry, 
Inc., a corporation; William S. Casselberry and Lee S. 
Mytinger, individually and as officers of said corporation; 
and their officers, agents, representatives, employees and 
attorneys, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale or dis- 
tribution of Nutrilite Food Supplement, or any product 
possessing similar characteristics, in commerce, as ‘‘com- 
merce’’ is defined in the Clayton Act, do forthwith cease 
and desist from: 


1. Selling or making any contract or agreement for the 
sale of any such products on the condition, agreement or 
understanding that the purchaser thereof shall not use, 
deal in, sell or distribute similar products supplied by 
any competitor or competitors of Respondents; 


2. Enforcing, or continuing in operation or effect, any 
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condition, agreement or understanding in, or in con- 
nection with, any existing contract of sale, which is to the 
effect that the purchaser of such products shall not use, 
deal in, sell or distribute similar products supplied by 
any competitor or competitors of Respondents. 


Iv 1s FurtHer Orperep that said Respondents, their offi- 
cers, agents, representatives, employees and attorneys, di- 
rectly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution of 
Nutrilite Food Supplement, or any other product possess- 
ing similar characteristics, in commerce, as ‘‘commerce’’ is 
defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 


1. Cancelling, or directly or by implication threatening 
to cancel, any contract or franchise or selling agreement 
with Respondents’ distributors, or with any other seller, 
for the sale of Respondents’ product, because of the fail- 
ure of such purchasers to purchase exclusively or deal 
exclusively in the product sold and distributed by Re- 
spondents ; 


2. Instituting litigation, or directly or by implication 
threatening to institute litigation, against any of Re- 
spondents’ dealers, distributors, or other customers or 
sellers of Respondents’ product, because of their failure 
or refusal to purchase exclusively or deal exclusively in 
products sold and distributed by Respondents; 


3. Entering into, continuing, maintaining, threatening to 
enforce, or enforcing, in any manner, any agreement or 
understanding with any customer or seller, or former cus- 
tomer or seller, of Respondents’ products, to refrain from 
dealing in products of a competitor or competitors of Re- 
spondents, when such actions are taken by Respondents 
for the purpose or with the effect of coercing or intimi- 
dating such customers or sellers into dealing exclusively 
in Respondents’ products, or of retaliating against such 
customers or sellers for their failure or refusal to pur- 
chase or deal in, exclusively, products sold and distrib- 
uted by Respondents ; 
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4, Enjoining, attempting to enjoin, or threatening to 
enjoin, any of Respondents’ distributors, dealers or cus- 
tomers from selling or distributing any product of a 
competitor or competitors, like, similar or related to 
Respondents’ product, to persons to whom they formerly 
sold Respondents’ product, or revealing the names of 
such persons to any competitor of Respondents, for a 
period of two years or any other specific period of time; 


5. Coercing or intimidating any customer or seller of 
Respondents’ product in any manner, for the purpose or 
with the effect of causing said customer to deal exclu- 
sively in Respondents’ said product; 


6. Disseminating, causing to be disseminated, or other- 
wise making available to distributors or their customers, 
any pamphlet, booklet, leaflet, printed or recorded talk, 
or in any other manner or through the use of any other 
printed, written or graphic material, representing, or 
causing to be. represented, directly, indirectly, or by 
implication, 


(a) That the Final Consent Decree issued on April 6, 
1951, by the United States District Court for the 
Southern District of California in Civil Action No. 
10344-BH, United States of America, Plaintiff, v. My- 
tinger & Casselberry, Inc., et al., Defendants, was or 
is anything other than an injunction prohibiting, re- 
straining and limiting Respondents, advertising prac- 
tices ; 


(b) That the allowable claims for Respondents, product 
Nutrilite, listed in said Final Consent Decree, may be 
applied only to Respondents’ product Nutrilite; 


(ec) That the right to submit advertising and promo- 
tional material to the Food and Drug Administration 
for its inspection and comment, prior to publication, 
has been granted exclusively to the corporate Respond- 
ent, or that such right is other than a privilege avail- 
able without special permission to any advertiser of 
foods, drugs or cosmetics desirous thereof; 
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(d) That Nutrilite Food Supplement, or any other of 
Respondents’ products, or the claims made therefor, 
are approved by any Court, or by any agency or offi- 
cials of the United States Government. 


Asyez E. Lirscoms, 
Hearing Examiner. 


Decemser 17, 1959. 
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Berore Feperat Trape ComMIssion 
Docker No. 6962 


Commissioners: Earl W. Kintner, Chairman, Robert T. 
Secrest, Sigurd Anderson, William C. Kern, Edward T. 
Tait. 


In the Matter of Myrrncrr & Cassetperry, Inc., a cor- 
poration, and Wii S. Cassetserry, Lez 8S. Myrrnazr, 
individually and as officers of said corporation. 


Fina Orper 


This matter having been heard by the Commission upon 
the appeal filed by the respondents from the initial decision 
of the hearing examiner; and 

The Commission having denied the appeal for reasons 
stated in the accompanying opinion and having further 
determined that the order to cease and desist contained in 
the initial decision should be modified: 

Ir 1s orpErep that the fourth numbered paragraph con- 
tained in the second section of the initial decisions’ order 
to cease and desist be, and it hereby is, modified to read 
as follows: 


‘‘Entering into, continuing or enforcing, or threatening 
to enforce, any agreement or understanding which in 
any manner restricts or limits respondents’ terminated 
distributors or customers from selling products like or 
similar to respondents’ products to any other pros- 
pective purchaser or which in any manner restricts 
said distributors or customers from using or disclosing 
the names of their own customers for promoting the 
distribution of products other than respondents’ prod- 
ucts.’’ 


Ir 1s FurrHer Orperep that the initial decision, as so 
modified, be, and it hereby is, adopted as the decision of 
the Commission. 
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Ir 1s FurtHer Orperen that the respondents shall, within 
sixty (60) days after service upon them of this order, file 
with the Commission a report, in writing, setting forth in 
detail the manner and form in which they have complied 
with the order to cease and desist as modified. 

By the Commission, Commissioner Tait concurring in 
the result. 

Rosert M. Parrisy, 
[sEaL] Secretary. 


IssuEep : SEPTEMBER 28, 1960. 
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Unitep Srares or AMERICA 


Berore Feperat TrapeE ComMISSION 


Docket No. 6962 
Commissioners: Earl W. Kintner, Chairman, Robert T. 
Secrest, Sigurd Anderson, William C. Kern, Edward T. 
Tait. 


In the Matter of Myrincer & CassELBerry, Inc., a 
Corporation, et al. 


OPINION OF THE CoMMISSION 


By Kern, Commissioner: 


The corporate respondent engages in the nationwide sale 
of Nutrilite Food Supplement composed of various vita- 
mins and minerals. It is sold house to house by independent 
distributors or dealers buying direct from respondents at 


wholesale or purchasing indirectly through other distribu- 
tors. In the initial decision, the hearing examiner found 
that an exclusive dealing provision contained in respond- 
ents’ agreements with the distributors was violative of 
Section 3 of the Clayton Act. He further found that re- 
spondents’ practices in enforcing and threatening to enforce 
that requirement and another contract provision restricting 
sales of competing products by terminated distributors were 
in violation of Section 5 of the Federal Trade Commis- 
sion Act, and that the complaint’s charges of product 
misrepresentation by respondents also were sustained. Re- 
spondents have appealed from those findings and conelu- 
sions in the initial decision and its order to cease and 
desist. 

It is undisputed that all of the respondents’ distributors 
are required to covenant and agree not to sell any other 
vitamin or mineral products while so engaged. They fur- 
ther agree that for a period of two years after their dis- 
tributor relations terminate they will not solicit Nutrilite 
customers on behalf of like products. It is clear, too, that 


51 


respondents have enforced the exclusive dealing provision 
of the agreements against distributors electing to handle 
other supplements by cancelling or threatening to cancel 
their distributorships and by refusing to supply distribu- 
tors so cancelled with merchandise. 

Under Section 3 of the Clayton Act, sales or contracts 
for sale upon agreements or understandings that buyers 
not deal in the products or competitors are unlawful if 
their effect may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce. The 
evidence received herein discloses that the value of retail 
sales of Nutrilite for the year 1958 was $19,145,000. This 
amount represented 61.52% of the total value of house-to- 
house sales of vitamin concentrates for that year; 34.6% 
of the total value of retail sales of vitamin and mineral 
combination preparations (such as respondents’) through 
all types of outlets; and 8.6% of the total value of retail 
sales of vitamin concentrates through all types of outlets. 
In 1958, respondents had 80,700 distributors, 1,470 of 
whom purchased directly from respondents and all of whom 
had agreed not to sell any other vitamin and/or mineral 
products. The hearing examiner found that vitamin and 
mineral combination preparations sold through all types of 
outlets constituted the line of commerce to be examined 
in this case to the exclusion of vitamin and mineral combi- 
nation preparations sold only by the house-to-house method, 
as contended for by counsel supporting the complaint, and 
vitamin concentrates, whether or not packaged with min- 
erals, sold through all types of outlets, as contended for by 
respondents. 

We think the hearing examiner was in error in so limit- 
ing the line of commerce to be considered. In our opinion, 
each of the foregoing commercial areas can be properly 
deemed a separate market or line of commerce within the 
meaning of Section 3. However, the outcome of this case 
is not dependent upon the selection of any one of these 
areas as the relevant line of commerce. It is established by 
the record herein that respondents are engaged in the sale 
of Nutrilite in commerce and that their contracts with all 
of their distributors contain the restrictive exclusive deal- 
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ing provisions. From the figures given above, it is obvious 
that respondents’ volume of business is substantial and 
that their exclusive dealing requirement affects a sub- 
stantial share of the market in each of the three lines of 
commerce. We have no doubt that respondents’ exclusive 
contracts have the probable effect of substantially lessen- 
ing competition. Standard Oil Co. v. United States, 337 
U.S. 293 (1949). All of the requirements of Section 3 hay- 
ing been met, it follows that a violation of that section has 
been established. 

Respondents introduced certain economic data as justi- 
fication for the use of their exclusive dealing arrangements. 
It is true, as pointed out by respondents, that in the Maico 
case, the Commission issued an order remanding the matter 
to the hearing examiner for the purpose of obtaining evi- 
dence as to the economic effect of the exclusive dealing 
agreements used by that company. In the Matter of The 
Maico Company, Inc., 50 F.T.C. 485 (1953). It is also true 
that the proof necessary to establish a violation of certain 
other provisions of the statutes administered by the Com- 
mission, such as Section 7 of the Clayton Act, may require 
an appraisal of economic data. However, since the date of 
the Commission’s action in the Maico case, the courts have 
made it clear that in a situation such as that shown to 
exist in this record, the plain language of Section 3 makes 
irrelevant those economic considerations urged by respond- 
ents. Dictograph Products, Inc. v. Federal Trade Commis- 
sion, 217 F. 2d 821 (2d Cir. 1954), cert. denied 349 U. S. 
940 (1955) ; Anchor Serum Company v. Federal Trade Com- 
mission, 217 F. 2d 867 (7th Cir. 1954) ; Tampa Electric Co. 
v. Nashville Coal Co., 276 Fd 2d 766 (6th Cir. 1960), cert. 
granted June 27, 1960. Respondents’ appeal from the initial 
decision’s findings that they have violated Section 3 of the 
Clayton Act is denied. 

In addition to enforcing the exclusive dealing provision 
of their distributor agreements, respondents also have en- 
forced and threatened to enforce a companion covenant 
which provides that terminated distributors shall not solicit 
Nutrilite customers on behalf of competing supplements or 
disclose customer names within two years after such sever- 
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ance. The hearing examiner found that their activities in 
that respect unlawfully obstructed and prevented competi- 
tion with respondents. Respondents ask us to find that the 
two-year clause is reasonably designed to protect trade 
secrets and imposes no undue hardships because the dealer 
is free to sell others’ wares to anyone except former Nutri- 
liate customers. However, respondents’ enforcement meas- 
ures have included bulletins to the distributor organization 
warning that violation of the two-year clause will subject 
offenders to legal proceedings by way of damages, injunc- 
tion, or both, and that distributors discontinuing the sale 
of Nutrilite must start their businesses anew. Their status 
as independent business men and women notwithstanding, 
discontinued distributors are required to cut themselves off 
completely from their present and former customers for 
Nutrilite. They likewise are precluded from subjobbing a 
new supplement line to present or former Nutrilite dis- 
tributors who bought from others; and they call on any 
new customers at their peril inasmuch as they have no way 
of knowing whether the prospect has been a Nutrilite user 
or customer. The scriousness of the handicaps imposed on 
terminated distributors who attempt to continue their busi- 
nesses by marketing competitive supplements while abiding 
by the two-year covenant is, therefore, obvious. 
Respondents further content that the Numanna decisions 
represent judicial approval for their two-year clause and 
that the initial decisions’ order forbidding them to enforce 
that clause arbitrarily takes away respondents’ rights to 
resort to the courts for redress of wrongs. In the first of 
those cases, the trial court granted a temporary injunction 
against a competing marketer of food supplements and 
others, including various defendant distributors, who the 
court found had by concerted action and other unfair trade 
practices induced over 1700 Nutrilite distributors to dis- 
continue buying respondents’ product and to handle the 
supplement of the defendant marketer. On appeal, the pre- 
liminary injunction was upheld and the proceedings in the 


1 Mytinger & Casselberry, Inc, v. Numanna Laboratories Corporation, 
Civil Action No. 6142, U. S. District Court, Eastern District of Wisconsin; 
and Numanna Laboratories Corporation v. Mytinger & Casselberry, 215 


F.2d 382 (C.A. 7, 1954). 
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court below subsequently were dismissed by consent. In 
the opinion rendered by the Court of Appeals, it is par- 
ticularly evident that decision there turned on considera- 
tions apart from the legal status of the two-year clause. In 
fact, that court specifically expressed its reservations to 
the lower court’s reference to that provision as a contract 
instead of as a ‘“‘purported’’ contract. Hence, the Numanna 
cases cannot be regarded as clear-cut legal tests of the 
validity of the two-year covenant. 

It goes without saying that orders of the Commission 
should not impinge on the rights of those being proceeded 
against to petition the courts for redress of wrongs. How- 
ever, in instances of proved violations of laws administered 
by it, the Commission has the power and duty to issue an 
appropriate order to terminate such violations. The para- 
graph of the order specifically exeepted to forbids respond- 
ents to enjoin or to threaten to enjoin distributors from 
selling competitive products to persons to whom they for- 
merly sold Nutrilite, or to enjoin or threaten to enjoin 
them from revealing the names of such customers to any 
of respondents’ competitors. The latter part of that pro- 
hibition can be construed as forbidding respondents from 
proceeding against disclosure of customer names by dis- 
tributors under any circumstances whatsoever, including 
those in which such disclosures are against public policy 
for other reasons. Its clarification is accordingly warranted. 
Furthermore, the first part of the prohibition should be 
broadened to expressly forbid continued use in respond- 
ents’ distributor agreements of restrictive provisions 
against soliciting former Nutrilite purchasers, as well as 
prohibiting threatened or actual enforcement thereof for 
purpose of rendering the distributors subservient to re- 
spondents in the conduct of their businesses. The order is 
being appropriately modified. The appeal of respondents 
from the hearing examiner’s findings sustained the com- 
plaint’s charges under the second count is otherwise denied, 
however. 

The remaining exceptions to be considered pertain to 
charges of misrepresentation of Nutrilite in promotional 
statements explanatory of a consent decree of injunction 
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issued by the U. S. District Court for the Southern District 
of California. The decree was entered April 6, 1951, and 
it ‘Ordered, Adjudged and Decreed”’ that the corporate 
respondent and its agents be enjoined from specified acts 
and practices, including representations that the prepara- 
tion was an effective treatment for 54 named diseases and 
conditions. The deerce also set forth certain allowable 
claims which might be made respecting the need for or 
usefulness of Nutrilite and specified that respondents at 
their option could submit advertising material to the Food 
and Drug Administration for its inspection and comment. 
The hearing examiner found that the respondents have 
falsely represented in promotional literature and otherwise 
that such deerce constituted an endorsement or approval of 
Nutrilite by the United States Government, such Court, 
and the Food and Drug Administration, and that their 
advertising falsely implicd that the allowable claims con- 
tained in the injunction applied only to Nutrilite and no 
other supplement and that no other seller of such products 
has the right to submit his promotional material for in- 
spection and comment. 

The decree was based upon the agreement and consent 
of the respondents on the one hand, and Food and Drug 
officials on the other. Their agreement contemplated that a 
criminal indictment against respondents and other also 
pending multiple seizure proceedings would be dismissed; 
and they were subsequently thus disposed of. The case 
disposed of under the deeree was a complaint for injunction 
charging misbranding. The deerce was one of consent and 
was entered without any findings by the court on issues of 
fact or law. Under court practice, the consent feature ren- 
dered the making of factual findings unnecessary, the con- 
sent taking the place of and standing in lieu of findings as 
to the facts. 

The Nutrilite dealers had been deeply concerned over the 
outcome of those cases and their effects on future sales 
activities, When the deerce issued, respondents immedi- 
ately set about to reinstate distributors’ morale. In a 
pamphlet denying that they had been doing virtually any 
of the things enjoined in the decree, respondents explained 


their motives for entering into the agreement for settle- 
ment, as follows: 


«¢* * * In exchange, Mytinger & Casselberry secured 
a list of more than 60 definite claims they could make 
for Nutrilite, the right to use testimonials and the 
right, at M & C’s option, to submit literature to FDA 
for its advance comment, or to the Court for its 
approval. These are rights which FDA had never 
granted to anyone before in all its forty-year history. 
For obvious reasons, Mytinger & Casselberry consid- 
ered the trade a good one. * * * ”’ 


Two other pieces of literature recommending and ex- 
plaining the consent decree’s use as a sales tool stated: 


‘‘THE TrutTH—The Consent Deeree is one of the strong- 
est sales tools a Nutrilite Distributor can use. It is an 
official document, bearing the signatures of officials 
of the Federal Government. The prospective customer 
is immediately convinced that the Nutrilite Distributor 


is speaking the truth—making only honest claims for 
his product. WHat OTHER FOOD SUPPLEMENT DISTRIBUTOR 
CAN Say: ‘HERE IS A LEGAL DOCUMENT SIGNED BY A UNITED 
States District Jupce anp Unitep States ATTORNEYS 
THAT BACKS UP THE CLAIMS I MAKE FOR MY PRODUCT’ ?”’ 


* * * * * * * 


“Nutrilite Food Supplement has a Federal Court- 
approved list of claims that can be made in selling 
the desirability of food supplementation with Nutrilite. 
No other vitamin-mineral food supplement has such 
an approved list of claims. 

“‘Before Nutrilite Food Supplement literature is re- 
leased to the public it may, by court-approved right, 
be submitted to the Federal Food and Drug Adminis- 
tration for inspection and comment. No other vitamin- 
mineral food supplement company has the court- 
approved right to so submit its literature. 


“‘Before starting to sell Nutrilite Food Supplement, 
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Nutrilite Distributors must take training and pass a 
quiz on the Federal Court-approved facts about vita- 
mins and minerals,’’ 


As noted by the hearing examiner, the promotional ma- 
terial has carried an underlying theme that the decree con- 
stituted a vindication of past acts and practices by respond- 
ents and was in the nature of a meritorious award. 

The consent decree, however, is an injunction and its 
order is as authoritative and binding upon respondents as 
if resulting from lengthy trial and factual findings. It was 
issued by the court to abate alleged wrongdoing and to 
prevent its future repetition and not to vindicate respond- 
ents’ past practices. The decree accordingly did not consti- 
tute an endorsement or approval of Nutrilite by our Gov- 
ernment. Respondents’ advertising techniques have in- 
cluded repetitious emphasis on the words ‘‘approved”’ and 
‘‘court-approved”’ in juxtaposition to the terms ‘‘Federal 
Court’’, ‘‘U. S. District Court’? and ‘‘Food and Drug 
Administration.’’ That this has had the capacity and tend- 
ency to engender erroneous beliefs by distributors and 
users that Nutrilite was officially endorsed or approved 
is clearly evident from the record. 

In the promotional literature furthermore, the allowable 
claims also are held out as an approved list of claims and 
the decree is described as a legal document backing up the 
distributors’ claims for the product. The claims listed as 
allowable in the decree, however, constitute facts on vita- 
mins and minerals which have been scientifically recognized 
as equally applicable to any product containing the vita- 
mins and minerals present in Nutrilite. Respondents’ repre- 
sentations that the allowable claims dealt with in the decree 
are applicable only to Nutrilite are, therefore, false and 
misleading. 


? To illustrate, in a speech before a conference of key agents respondent 
William S, Casselberry pointed to the consent decree and its allowable 
claims as “one of our biggest accomplishments.” And a distributor ad- 
dressing a meeting of its fellow agents stated: “Thank God for the Con- 
sent Decree.” “Now we know the true worth or value of this document, 
the hundreds of thousands of dollars the company spent in getting it 
for us.” 
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The record also supports the hearing examiner’s conclu- 
sions that the advertising statements imply that respond- 
ents alone and no other seller of vitamin products have a 
right to submit their promotional literature to the Food 
and Drug Administration for inspection and comment. All 
marketers of food, drug or cosmetic preparations are 
privileged to submit promotional material to that agency 
for comment; and the Administration’s policy of inviting 
such submissions goes back 35 years or more. Respondents’ 
unqualified statements that they alone have rights or court- 
approved rights in that respect is a deceptive half-truth. 
Furthermore, it is evident from the record that such rep- 
resentations have had capacity and tendency to mislead 
distributors and users and to handicap respondents’ direct 
selling competitors. 

The appeal also excepts to the provision of the order 
to cease and desist which prohibits representations that 
the consent decree is anything other than an injunction 
prohibiting, restraining and limiting respondents’ adver- 
tising practices. Respondents state that its language can 
be construed to bar any references whatsoever to the de- 
cree’s allowable claims and even as prohibiting statements 
that the decree is a consent decree at all. That provision 
of the order is not worded as an unqualified prohibtion 
against using the term ‘‘consent decree’’ to designate, 
describe or refer to the decree. It does proscribe past 
deceptive explanations and interpretations of that docu- 
ment by respondents which by their silence as to the in- 
junctive purpose and effect of the decree imply official 
and documentary endorsement of the product and claims. 
Furthermore, the order does not forbid references in re- 
spondents’ advertising to the allowable claims in the event 
such statements are not made in word settings implying 
that the decree operates to confer rights on respondents to 
make them to the exclusion of others. Under the order, 
respondents’ rights to truthful and nondeceptive explana- 
tion and discussion of the provisions of the decree in their 
advertising are fully protected. Those exceptions to the 
order are accordingly denied. 
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The appeal is denied and the initial decision, as modified 
in accordance with this opinion, is beng adopted as the 
decision of the Commssion. 


Commissioner Tait concurs in the result. 


Sepremser 28, 1960 


60 


In roe Untrep Srares Court or APPEALS FOR THE 
District or CotumBia Circuit 


No. 16,092 


Myrtincer & CasseLBerry, Inc., Lez §. Mytincer and Wi11- 
Liam S. CassetBerry, Petitioners, 


Vv. 


FeperaL TrapE Commission, Respondent. 


PREHEARING STIPULATION 


Come Now Mytinger & Casselberry, Inc., Lee S. Mytinger 
and William S. Casselberry, petitioners, and the Federal 
Trade Commission, respondent, and jointly file herewith 
the following Prehearing Stipulation in the above-entitled 
action. 


1, The Issues 


(1) Whether the use of and enforcement of an exclusive- 
dealing provision in petitioners’ distributor appli- 
cation agreement constitutes a violation of Section 3 
of the Clayton Act. 


Whether the enforcement of a covenant in the same 
application agreement whereby each distributor 
agrees, in the event of his termination as a distribu- 
tor not to sell competing items to former customers, 
constitutes an unfair trade practice within the mean- 
ing of Section 5 of the Federal Trade Commission 
Act. 


Whether the findings and order of the Commission 
concerning petitioners’ representations about the 
Consent Decree of 1951 are supported by substantial 
evidence on the whole record. 


Petitioners assert, but respondent declines to stipulate, that 
the following additional issue is before the Court: 
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(4) Whether the Commissioner’s Order exceeds its 
authority because compliance with that order would 
require petitioners to engage in presenting false and 
misleading facts, even if the findings of the Com- 
mission concerning petitioners’ representations 
about the Consent Decree of 1951 are supported by 
substantial evidence on the whole record. 


- Inclusion in the Joint Appendix 
(1) Complaint 

(2) Answer 

(3) Initial Decision 

(4) Appeal to the Commission 
(5) Opinion and Final Order 
(6) Prehearing Stipulation 


. It is further stipulated and agreed that petitioners and 
respondent may print as part of the Joint Appendix 
the testimony and exhibits deemed relevant in this 
proceeding. 


. It is further stipulated and agreed that both parties 
may refer to testimony and exhibits not printed, if 
necessary. 


. It is further stipulated and agreed that Mytinger & Cas- 
selberry, Inc., a California corporation, and corporate 
petitioner herein, was succeeded in interest by the Mytin- 
ger Corporation, a Delaware corporation, which is the 
successor corporation to Mytinger & Casselberry, Inc. 


. It is further stipulated and agreed that the following 
time limitations shall apply to the further conduct of 
the cause: 


(1) Petitioners’ Brief shall be filed on or before April 
15, 1961. 


(2) Joint Appendix shall be filed on or before April 15, 
1961, 
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(3) Respondent’s Brief shall be filed on or before May 
27, 1961. 


(4) Petitioners’ Reply Brief shall be filed on or before 
June 10, 1961, 


/s/ W. Dean Wacner, 
Ruyne & Ruyne, 
By: W. Dean Wacner, 
400 Hill Building, 
Washington 6, D. C. 
Attorneys for Petitioners. 
/s/ Avan B. Hosses, 
Assistant General Counsel, 
Federal Trade Commission, 
/s/ Francis C. Mayer, 
Attorney, 
Federal Trade Commission, 
Attorneys for Respondent. 


Dated: January 31, 1961. 
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Transcript or HEARINGS 
PrRocEEDINGS 


(Tr. 103] Eunice A. Evexius, a witness called by and on 
behalf of the Commission, being first duly sworn, was ex- 
amined and testified as follows: 


Direct examination: 
+ * * * * * * 


(Tr. 106] Q. Miss Evelius, did you later become a Nutrilite 
distributor yourself? 

A. Yes, I did. 

Q. Who was your sponsor? 
[Tr. 107] A. Isaac Stamper. 

Q. It this the same person who sold you the Nutrilite? 

A. Yes. 

Q. When Mr. Stamper sold you the Nutrilite and when 
he recruited you as a distributor, will you tell us what he 
told you? 


* * * * * * * 


Q. As well as you can remember. 
A. Well, he told me that it was the only food supplement 
that was approved by the U. S. Government and accepted. 


* * * * * * * 


[Tr.115] Atexanver CoarLes Warr was thereupon called 
as a witness for the Commission and, having been first 
duly sworn, testified as follows: 


Direct examination: 


* * * * * * * 


Q. With what company are you associated, Mr. Warr? 

A. Beleo Products Corporation. 

Q. What is your position with that company? 

A. Vice President. 

Q. What business is the Beleo Products Company en- 
gaged in? 


64 


A. Formulators and distributors of XDR Food Supple- 
ment. 

Q. Is that a vitamin mineral food supplement? 

A. Yes. 

Q. How is your product, called XDR, sold? In what 
manner? 

A. To the direct selling field, we have distributors all 
over the country. 


* * ° * * * * 


(Tr. 116] Q. Are you familiar with a product known as 
Nutrilite Food Supplement? 
A. Yes, I am. 


° ° ° * * ” cy 


Q. Is that competitive with your product or not? 
A. I think it is. 


[Tr. 119] Q. Mr. Warr, will you name some of your larger 


competitors in this business? 
A. Well, we always look upon Mytinger & Casselberry 
as our largest competitor. 


* * * ° 


(Tr. 135] Cross-examination: 


* ° * * * * * 


{Tr. 140] Q. Did you regard your competition as limited 
strictly and solely to vitamin and mineral products that are 
sold door to door? 

A. To a certain extent, yes. : 

Q. You don’t regard vitamin and mineral products in 
drugstores [Tr. 141] as competitive to XDR? 

A. No, we don’t. 

Q. Haven’t you lost customers to drugstores selling vi- 
tamins and minerals? 

A. Well, I suppose we have lost less than we have taken 
from drugstores. ; 
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Q. You do take customers from drugstores selling vita- 
mins? ’ 

A. Oh, yes. 

Q. You have taken customers away from people who 
sell vitamins through the mail, do you not? 

A. Possibly. 

Q. You know you have. 

A. We have no proof. We sell to distributors. They 
do the selling. 


* ° * ° * * * 


[Tr. 158] Q. Now, I began to ask you the manner in which 
you recruited [Tr. 159] distributors for XDR Food Supple- 
ment, sir. 

You had told me that you advertised in various national 
magazines; isn’t that correct? 

A. That is the way we get the lead. 

Q. Then the other process of distributor application form 
and the authorization is gone through? 

A. Well, it’s quite a long process from the time we get 
the name before we even get the application. 

Q. What are the ways of recruiting do you have? 

A. Through a customer. Customers’ referral and cus- 
tomers becoming distributors, wishing to become distribu- 
tors. 

Q. Now, who is eligible to become a distributor of XDR? 

A. I don’t think I quite understand your question. 

Q. Well, what qualifications does one have to have? 

What part of the population may become a distributor of 
XDR? 

A. Well, before they become a distributor, they have to 
read the sales manual and understand it and sign to that 
effect. 

Q. No, sir. What I mean is: Under the policy of your 
company, do you restrict distributor authorizations to red- 
haired, green-eyed people or to persons with Ph.Ds, or 
persons who live in Alabama, or anything like that? 

A. No. 

Q. What restrictions do you have as to which persons 
in the general population may become distributors of XDR? 
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[Tr. 160] A. We have very few restrictions. 

Q. What are they? 

A. They have to have enough money to buy a sales kit 
which—— 

How much money, sir? 

. It varies from $5.00 up to $24.95. 

What other restrictions? 

. They have to be able to write. 

Able to write? 

Yes. 

What other restrictions, sir? 

. Well, we may have an objection from one of the 
distributors that receive the lead who has interviewed them 
and said in their opinion they are no good, they shouldn’t 
be distributors. 

Q. What other restrictions? 

A. That is about all as far as 1 can recall offhand. 

Q. If we exclude those persons who do not have $25.00 
and those persons who are unable to write and those per- 
sons who are not objectionable to a present distributor, 
all the rest of the population are potential distributors 
of XDR? 

A. I would say potential distributors, yes. 

Q. Do you make deliberate efforts—is it the policy of 
XDR and of your corporation to make deliberate and con- 
scious efforts to recruit distributors of other food supple- 
ments? 

A. No. We don’t know any distributors of other food 
supplements. 


PObPOoPOoPO 
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(Tr. 178] Harry Esserr was thereupon called as a wit- 
ness for the Commission and, having been first duly sworn, 
testified as follows: 


(Tr. 181] Cross-examination: 


* * * * * * * 


Q. Do you know what it was for the year ending July 1, 
1956, [Tr. 182] which was a year when you were with 
Abundavita? 

A. Yes. It was slightly in excess of about $2,500,000. 

Q. Do I gather correctly then that in the fiscal year 
ending July 1, 1957, sales increased approximately 100 
percent over the preceding year? 

A. Yes, you are right. 

Q. How many distributors did Abundavita have when 
you were last associated with Abundavita? 

A. I could only determine that from our mailing list and 
the list of agreements in our files, and that was slightly 
in excess of 30,000. 

Q. Thirty thousand individuals? 

A. Yes. 

Q. Was that number increasing all during the period 
you were with Abundavita? 

A. Yes, 

Q. Approximately how many new distributor applications 
would be received each week or each month while you were 
at Abundavita? 

A. They were paced anywhere from 600 to a thousand. 

Q. Six hundred to a thousand a month? 

A. Per month, yes. 

Q. Do you know how many Abundavita distributors there 
are today? 

A. No, I don’t. 
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(Tr. 192] Mrs. Zerma SrauwaKer was thereupon called 
as a witness for the Commission and, having been first 
duly sworn, testified as follows: 


[Tr. 193] Direct examination: 


Q. Mrs. Stalnaker, were you at one time a Nutrilite 
distributor? | 

A. Yes, sir. 

Q. When did you first become a Nutrilite distributor? 

A. The 19th of June, in 1950. 

Q. How soon after that did you get your first promotion? 

A. Well, we were sponsor first, I can’t remember just 
when, but we made key agent in ten months. 

Q. When you say ‘‘we,’’? what do you mean by that, 
whom do you mean? 

A. My husband and I. 

Q. Was he also a Nutrilite distributor? 

A. Yes, sir. 

Q. For how long were you selling Nutrilite products? 

A. From 1950 until the fall of 1957. 

Q. During all of that time, were you also recruiting 
distributors for the sale of Nutrilite products? 

[fol. 194] <A. Yes, sir. 

Q. What would you estimate your volume of sales to be 
when you were at your peak in sales performance? 

A. Well, it would be between two and three or four 
thousand dollars per month, purchase volume. 

Q. Approximately when did you achieve that figure? 

A. Oh, let’s see. It was probably 54, ’54, I think. I’m 
not right sure on that. 

Q. Now, in the summer of 1951 did you attend a meeting 
of Nutrilite distributors which was addressed by Mr. Lee 
Mytinger and Mr. William S. Casselberry? 

A. Yes, sir. 

Q. Where was that meeting held? 

A. At the Biltmore Hotel. 
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Q. In what city? 

A. River—Los Angeles, California. 

Q. What was the purpose of that meeting, if you know? 

A. Well, the main purpose of that meeting was to pre- 
sent to all the distributors the Consent Decree or what we 
called ‘‘Know Where You Are Going.”’ ‘ 

Q. Who spoke at that meeting? 

A. Mr. Casselberry and Mr. Mytinger. There were oth- 
ers that spoke, but they spoke. 


* * * * * * . 


(Tr. 195] Q. We will start with Mr. Mytinger. Will you 
tell us as well as you can remember what the substance 
was of the remarks made by Mr. Lee Mytinger at that meet- 
ing? 

[Tr. 196] A. Well, the theme, the whole theme of the 
meeting was the document that they had received from 
the Government, this ‘‘Know Where You Are Going,’’ and 
that from now on all of the Nutrilite people, they would 
know where they were going and that this was a wonderful 
asset to the Nutrilite people because we could use this in 
getting distributors and selling the products that no other 
company had. 

Q. Now, this ‘‘Know Where You Are Going”’ that you 
are talking about, is that a copy of the Consent Decree 
with some additional remarks? 

A. Yes, it was. 

Q. What was your understanding as a result of that 
meeting concerning this? 


* * * * * * * 


(Tr. 197] The Witness: Well, we thought it was a won- 
derful piece of material that we could put in the hands 
of all our distributors in recruiting new distributors, that 
we could tell them that we had something that no other 
company had; and we were the only company that had 
this ‘‘Know Where You Are Going’’ and so therefore it 
was a wonderful piece of literature. 
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By Mr. Suss: 
Q. What made it so wonderful? 


[Tr. 198] A. Yes, sir. 

Q. Did you find it was very helpful to you in recruiting 
distributors or not? 

A. Yes. It was very helpful in recruiting distributors. 


° * ° * *. ° * 


[Tr. 202] A. That is what Mr. Klein said, that we could 
not be in Nutrilite and in protein. 

Q. Did he tell you why not? 

A. He didn’t say why then. We asked then why we 
couldn’t have a hearing of the key agents which we helped 
form a policy that if any key agent was doing anything 
that they thought was wrong, we could have a group of 
key agents in this locality together and we could present 
our case and then they would say whether we was in viola- 
tion of our contract or our policies. 

And Mr. Klein stated very emphatically that Mytinger 
& Casselberry would never stand still for that. 

Q. Then what else was said at this mecting? 

A. They also stated that they didn’t want—they would 
hate to have any Nutrilite customer have Nutrilite litera- 
ture and W. S. Protein 90 literature at the same time. 


[Tr. 203] Q. What did you do? 

A. We sold. 

Q Sold your business? 
(Tr. 204] A. Yes, sir. 

Q. At that time approximately how many distributors 
did you have of Nutrilite? 

A. Well, just approximately between 75 and a hundred. 


° ° ° 4 * ° ° 


Cross-examination: 


* ° * * * * * 


(Tr. 216] Q. I am asking you if you know of any other 
company in the food supplement field that has a decree 
of a United States District Court which spells out in the 
decree itself what may be said about their particular prod- 
uct? 

A. No, sir. 


* * * * * * e 


(Tr. 218] Q. The question is: Did you make available to 
those distributors who were selling both products this book 
of Dr. Quigley’s entitled ‘‘You Can Live Longer Than You 
Think’’? 

Mr. Mullin: Monroe, apparently. 

A. Allof them had it. They never purchased it from us. 


- * * ” * * * 


(Tr. 221] Q. You were not limited as to territory in your 
sale and distribution of Nutrilite Food Supplement, were 
you? 

A. When we first got in, yes, sir. 

Q. But that was only for a short period of time, was it 
not? 

A. Just until they upped the closed territories; there 
was closed territories in Nutrilite when we first got in. 

Q. But so far as you and your husband were concerned, 
the whole United States was available to you as the area 
in which you could recruit distributors of Nutrilite Food 
Supplement? 

A. No, sir. There was closed territories at that time. 

Q. Where were the closed territories? 

A. Northern California was closed. 

Q. And that means north of what? 

A. Well, from around Santa Barbara, I understand, if 
I remember right. 

Q. I see. 
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A. Up the Coast. 

Q. How far, to the Oregon line? 

A. To the Oregon line, yes. 

Q. Any other territory that you know of? 

(Tr. 222] A. Oh, there was some around Chicago ana 
Detroit and some in Texas, Wisconsin. 

. In certain areas of those states? 

. Yes. 

. You mean that some one else had the-—— 

. Denver was closed, all around Colorado. 

. Is that all of them? 

. I can’t remember. There was quite a few. 

Q. Those territories were all open, were they not, in about 
1954? 

A. They were open. 

Q. From the time they were opened then you and your 
husband were free to recruit distributors of Nutrilite Food 
Supplement in any place in the United States that you 
wanted to, weren’t you? 

A. Yes, sir. 

Q. You were also free to recruit customers in any place 
in the United States that you wanted to? 

A. No, sir. 

Q. And the distributors that you recruited were free to 
recruit customers and other distributors any place in the 
United States, weren’t they? 

A. Yes, sir. 

Q. You had no limitations on the qualifications for a dis- 
tributor except that they had to be at least of adult age and 
[Tr. 223] have reasonable intelligence, isn’t that correct? 

A. Yes, sir. 

Q. You recruited distributors from all walks of life, didn’t 
you? 

A. Yes, sir. 

Q. The distributors under you did so, didn’t they? 

A. Yes, sir. 

Q. Customers were distributed from all walks life, 
weren’t they? 

A. Yes, sir. 

Q. Both by you and the distributors under you? 
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A. Yes, sir. 

Q. After you reached this peak volume in 1954, did the 
volume of you and your husband—if I use ‘‘you,’’ I am 
including both; if I am talking about you, I mean both of 
you—did you have a name for it? 

Is it Stalnaker Group? 

A. Stalnaker Group. 

Q. After the peak volume of the Stalnaker group was 
reached in 1954, did the volume go down? 

A. No, sir, not until our distributors were cancelled out 
by Mytinger & Casselberry. 

Q. You mean to say then that the volume remained the 
same in 1954 that it did in 1955, 1956, and down to the time 
that you sold out in 1957? 

A. Other than when we would have distributors, the 
reason our [Tr. 224] peak was there was because we were 
making key agents and then they would break away from 
us; surely, our volume would fluctuate, yes, sir. 


* * * * ” ” * 


(Tr. 240] Q. But I am talking specifically about the Con- 
sent Decree. 

Is it your recollection that he did make statements con- 
cerning the Consent Decree other than those that are listed 
in this? 

A. That it was a wonderful document for us to use in the 
selling and recruiting of distributors that no other com- 
pany had. 

Q. That is the way that you remember it? 

A. Yes. 


(Tr. 244] Q. Now, there were some questions about a book- 
let by a Dr. Monroe called ‘‘Live Longer Than You Think.’’ 
Is that the name of it? 

A. Yes. 

Q. I think you testified that you did not make this book- 
let available to any of the Nutrilite distributors that were 
in your group; is that true or not? 

A. That’s right, they all had the book. 
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Q. The Nutrilite distributors had it? 

A. Yes. 

Q. Where did they get this booklet? 

A. They could have purchased it from anybody. At one 
time [Tr. 245] Nutrilite had it. 

Q. Are you saying that at one time Mytinger & Cassel- 
berry distributed it to their distributors? 

A. The ‘‘Man Alive, You Are Half Dead,’’ and ‘‘You 
Can Live Longer Than You Think.’ 


(Tr. 256] Epwin ScHenkman was called as a witness 
for the Commission and, having been first duly sworn, testi- 
fied as follows: 


(Tr. 262] Mr. Mullin: 


* * * * * * * 


[Tr. 263] Consequently, to describe it as a document in 
which an injunction has been issued by a Federal District 
Court against somebody prohibiting them from doing some- 
thing is false and misleading and creates an unfair, false 
and misleading impression. 


e . * * * * 


[Tr. 264] Direct examination: (Continued) 


* * 2 * ° * * 


Q. Now, when you say these claims were made to you by 
a Nutrilite sales person, are you referring to this sentence 
of your letter, ‘‘I have heard claims that it’’—meaning 
Nutrilite—‘‘is the only food supplement of its kind backed 
(Tr. 265] by the U. S. Government’’? 

A. Yes. That is exactly what he told me. 
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(Tr. 268] Mrs. Zerra Branprt, called as a witness for the 
Commission and, having duly affirmed to tell the truth, testi- 
fied as follows: 


Direct examination: 


. * * * * * * 


[Tr. 275] Q. Now, you say in your letter, ‘‘I was given 
to understand that it’’—referring to Nutrilite—‘‘has the 
approval of the United States Government.’’ 

Who gave you to understand that? 

A. Well, it was this lady and I was unable to learn about 
it from any other source, so I wrote to the Government. 

Q. This lady who was selling Nutrilite and who did sell 
Nutrilite to you? 

A. Yes. 

Q. After you purchased this Nutrilite, did she make regu- 
lar deliveries to you of this product? 

A. Yes. 

Q. How frequently? 

A. About once a month. 


Hearing Examiner Lipscome: For how long a period? 

The Witness: Well, at least three months. I can’t re- 
member if it’s any longer or not. But I can check in my 
check stubs. 


[Tr. 280] Dowarp L. Russet, was called as witness for 
the Commission and, having been first duly sworn, testified 
as follows: 

Direct examination: 


* * * * * * *. 


[Tr. 285] Q. Did you go to any of the meetings of these 
Nutrilite people? 
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A. Two of their larger meetings, yes, one at the Civic 
Auditorium in Pasadena; the other at the, I believe it was 
the Monrovia Women’s Club in Monrovia. 

Q. Do you recall when that was, approximately? 

Maybe your letter will refresh your recollection on the 
date. 

A. Around November or December of 1956, I believe. 

Q. After these meetings broke up, did you have discus- 
sions with any of the agents or key agents of Nutrilite who 
were at the meeting? 

(Tr. 286] A. Yes. My brother-in-law knew several of 
them personally so we usually went to a coffee shop or 
something and discussed Nutrilite afterwards. 

Q. Now, I notice in your letter one of your inquiries is 
the following: 


“The following are some of the statements I would 
like to know more about. 
‘1, The product is backed up and approved by the 
Federal Government and all advertising matter is ap- 
proved by the Food & Drug Administration.”’ 


Now where did you learn that statement, who made 
that representation to you, if anyone? 

A. During the discussions, of course, I talked to several 
people. Ordinarily, the person giving the most information 
would be what they referred to as a key agent, and these 
were the impressions I received from talking to these key 
agents, 

They also referred to several documents that they had, 
mainly the Consent Decree. 


* * * - ” . ad 


[Tr. 287] Mr. Suss: We have no further questions, Your 
Honor. 


* * * * * * * 


[Tr. 291] Q. I believe you stated that you also saw some 
literature? oe roe 
A. I’ve seen the whole sales pack. 


Q. Did you read it? 
A. About 90 percent of it, yes. 


(Tr. 307] J. G. Hozson was thereupon called as a witness 
for the Commission and, having been first duly sworn, 
testified as follows: 


Direct examination: 


(Tr. 310] Q. Will you name some of your larger competi- 
tors in this field of selling vitamin-mineral food supple- 
ments by direct selling? 

A. Well, of course, one of the largest is Mytinger and 
Casselberry Nutrilite, that is one of the largest in the field, 
and, oh, there is one by the name of Belco and Visan. I 
don’t know, the field has been so invaded that I expect 
there [Tr. 311] are four or five hundred competitors sell- 


ing similar products today. In 1950, however, there 
weren’t so many. 


* * * * 


[Tr. 321] Cross-examination: 


° « * * « * * 


[Tr. 323] Q. It is true, is it not, Mr. Hobson, that any 
literate adult citizen of the United States can apply to 
become a distributor of your product and be accepted by 
you? 

A. No, I would not put it that broad. 

Q. What limitations or qualifications are they then? 

A. The limitations we have to know something about the 
agent or the prospective sales person. We would not want 
to get an alcoholic or someone who had been in disrepute 
in his locality, and we do try to find out if at least they 
have decent respect in their local bailiwicks, as we call 
them. 
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Q. If the person is a person of good repute, moral, law- 
abiding, he is employed to be a distributor of Vitmora? 

A. Providing he has some sales experience. We would 
not want to take someone that could hardly read or write 
or had any personality at all and put him on. There are 
so many ramifications that it is hard to answer. 

Q. Do you require experience before you authorize a 
person as a distributor? 

A. No, not always. 

Q. Do you require it in most of your cases? 

A. Well, let us put it this way, the majority of people 
that write in in answer to our advertising or through 
hearsay from some satisfied customer or sales person, they 
will say that they have been selling for maybe Nutrilite, 
Mytinger & Casselberry, or some other competitor, and we 
know they have [Tr. 324] had experience. 

Q. The question is not what they tell you, it is what you 
require of them. 

If a person has no sales experience, will you turn them 
down? 

A. No, we try to train him. It is more profitable. 

Q. Do you require any particular education of your 
distributors? 

A. No, we do not go into that other than educate them 
on our own product and why something sells for a higher 
price and so forth. 

Q. Do you require the applicant before he is authorized 
to show that he has a store or business location? 

A. No, we do not care about that. If he wants to store 
it in a garage or some place, as long as he pays cash for it 
and our price, we are tickled to death to ship him a car- 
load. 

Q. Is this a true statement then, that any moral, law- 
abiding citizen, particularly if he has some sales experi- 
ence, if he has enough education to understand your prod- 
uet and your advertising, and is interested in your prod- 
uct, will be accepted by you as a distributor? 

A. Well, no, because a man like that might write in from 
a place where we put someone in to sell. 

Q. If that problem were not present, the answer to my 
question would be ‘‘yes’’? 
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(Tr. 325] A. No, it would depend a great deal upon his 
financial ability and financial standing and whether he 
could sell. We could sell millions of dollars worth a month 
if we sell it on credit, but we do not do that. 

Q. What financial stability do you require? 

A. Just enough to pay for the wholesale price of the 
merchandise, 

Q. If he has that stability, if he is not applying for an 
area that is already closed or covered, and if he meets 
these other qualifications that I have stated, he is accept- 
able to you? 

A. If he has not been in jail or some place else, yes, we 
put him on, we would be glad to. 


[Tr. 326] Mrs. H. J. Baxer was thereupon called as a 
witness for the Commission and, having been first duly 
sworn, testified as follows: 


Direct examination: 


* td * * * * * 


(Tr. 330] Q. You state in your letter, ‘‘The person that 
sells it to me says that certain departments of the United 
States Goverment endorses this product, the Pure Food & 
Nutrition Department, and I don’t know what else. Is this 
true?”’ 

In this letter when you referred to ‘‘the person that 
sells it to me,’’ are you referring to Lou Louthenauer? 

A. Yes, I gathered from what she told me that that 
was—— 


* * * * * * * 


(Tr. 332] Q. This person who called on you to sell this 
product [Tr. 333] again, did this person make a presenta- 
tion to you? In her attempt to sell you the product, did 
she make a presentation to you? 

A. What do you mean? 
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Q. Literature and sales talk. 


A. Sales talk, yes. 
Q. What did she tell you? 


* * e * * * * 


A. Well, she tried to get me to continue taking it, and 
she did say that it was endorsed. I asked her, and she did 
say that it was endorsed by the United States Government? 


Mr. Suss: No further questions, Your Honor. 


* * * ° * « 


(Tr. 357] Marre Parvez, a witness called for and on behalf 
of the Commission, being first duly sworn, was examined 
and testified as follows: 


Direct examination: 


* * * * * * * 


Q. Have you been a Nutrilite distributor in the past? 

A. Yes, sir. 

Q. What date did you first become an authorized distrib- 
utor of Nutrilite? 

A. 1947, 

Q. And did you build an organization as a Nutrilite [Tr. 
358] distributor? 

A. Yes, sir. 

Q. Where was that located? Where were your offices 
located? 

A. Milwaukee, Wisconsin. 

Q. And what territory did you have as a Nutrilite dis- 
tributor? 

A. I had thirteen counties in Wisconsin, which was a 
closed area and the privilege of working in any state in 
the Union. 


Q. Can you give us any idea of the approximate size of 
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your organization by comparison with other such organiza- 
tions in the Mytinger and Casselberry sales plan? 

A. Well, if I may, I’ll quote Mr. Lee Mytinger who said 
I had the second largest in the United States. 


* * * ° * * * 


[Tr. 359] Q. Are you no longer with Mytinger and Cas- 
selberry selling Nutrilite? 

A. I am not. 

Q. When did you sever your affiliation with them? 

A. September 29, 1953. 

Q. And why did you do so? 

A. Well, various reasons. I wasn’t in whole accord with 
their national policies, I definitely did not agree with some 
of the personnel. 


* * * oa * * * 


The Witness: It was very, very hard for me to work 
under the consent decree after it was out. It was very 
hard for me to go back and tell distributors and customers 
that I had not been telling them the truth prior to that 
time, and the consent decree was given to us as a really a 
credit given to Nutrilite by the government, and a vindica- 
tion of their past. I wasn’t happy. 


* * * * * * * 


[Tr. 362] Q. What was your purpose in taking the consent 
decree to your attorney? 

A. To learn more about it. To protect myself in the 
statements that I was to make to my sales organization. 
To be able to tell them the truth. 


* * * * * * * 


(Tr. 367] Q. During your first month of selling Nu- 
Manna Food Supplement were your results any better or 
worse than your results selling Nutrilite? 

A. Much better. 

Q. You did much better? 

A. Much better. 
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Q. Now in addition to receiving from Mytinger and Cas- 
selberry Exhibit 118 A, B and C, which is the letter refer- 
ring to obligations under the two year clause of your agree- 
ment with Mytinger and Casselberry, did Mytinger and 
Casselberry take any other action to enforce this agree- 
ment against you? 

A. Yes, sir. 

Q. What did they do? 

A. Serve an injunction, against myself and five couples 
of my top workers. 

Q. You mean they filed a lawsuit and applied for a tem- 
porary injunction? 

A. Yes, sir, and liabilities. 


[Tr. 373] Q. Now, Mrs. Paine, will you tell us whether or 
not this injunction which was obtained by Mytinger and 


Casselberry had any effect upon your business of selling 
food supplements? 


* * Ld * * 


The Witness: It ruined my business 


* * * ° * * * 


Q. Now, I notice, Mrs. Paine, included as a defendant in 
this action is one Milo Gilbert. Who is Milo Gilbert? 
A. My brother, key agent, or was, 


* * * * * * * 


Q. As a key agent did he have a substantial organization 
[Tr. 374] of his own? 
A. Yes, sir. 


* * * * * * ° 


(Tr. 375] Q. Now the, how did the injunction affect Milo 
Gilbert’s business and the business of his group? 

A. Killed it. 

Q. I notice that one of the defendants in this action by 
Mytinger and Casselberry against Numanna laboratories 
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was Edna Schuster. Was Edna Schuster a member of 
your organization under both Nutrilite and Numanna? 

A. Yes, sir. 

Q. And did Edna Schuster have a substantial organiza- 
tion of her own under you? 

A. Yes, sir. 


Q. And were you familiar with the sales production of 
Edna Schuster and her group? 

A. Yes, sir. 

Q. What happened to her business as a result of the 
injunction if anything? 

A. She had nothing left. 

Q. I notice that two of the defendants in the same 
(Tr. 376] action are Anton Aschenbrenner and Tena 
Aschenbrenner. Did these persons have an organization of 
distributors, both under Nutrilite and Numanna under your 
organization? 

A. A smaller organization and sponsored by Milo Gil- 
bert as key agent of Nutrilite and also of Numanna. 

Q. Do you mean by that that they were part of Milo 
Gilbert’s group under Nutrilite? 

A. That’s right, under Milo Gilbert and under me. I 
sponsored Milo Gilbert. 

Q. And was the situation different in the Numanna 
organization with regard to the Aschenbrenners? 

A. No, it was not. 

Q. It was the same? 

A. Yes, six. 

Q. Did the Aschenbrenners have an organization of their 
own that came under you? 

A. What they had came in, I couldn’t, they had a fair- 
sized organization. 

Q. What happened to their business as a result of this 
injunction? 

A. Same as the others, lost it. 

Q. Now, I notice that two of the defendants are Robert 
H. and Bernyce Bassett. Were these persons in your Nu- 
trilite organization and in your Numanna organization? 
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A. Mrs. Bassett was my first key agent in Nutrilite. 
(Tr. 377] Q. Did they have a small or a large organiza- 
tion. 

A. In California they had quite a group and then they 
moved to Wisconsin and a smaller group. 

Q. Did they have an organization selling Numanna under 
you? 

A. Yes, sir.: 

Q. What happened to their business as a result of this 
injunction? 

A. Lost it. 

Q. I note that two of the defendants in this same action 
are Kenneth and Clara Niquette. Did these persons have 
an organization under you in Nutrilite? 

A. A very good organization. 

Q. A very good organization? 

A. Yes, sir. 

Q. Did they have the same type organization under you 
in Numanna? 

A. They did not go to Numanna. 

Q. They did not go into Numanna? 

A. That’s right, they were one that did not go in; they 
lost their home and everything they had when the injunc- 
tion was started and started otherwise. 

Q. Do you mean by that that their business declined to 
such an extent? 

A. They lost everything. 


* * * * * * * 


(Tr. 382] Q. All right. Do you know of your own knowl- 
edge whether or not copies of this injunction were received 
by other members of the Mytinger Casselberry organiza- 
tion? 

A. Yes, I do. 

Q. Now, how do you know that? 

A. Because they were mailed to my office by the people 
who received them. 

Q. And what type of people were these who mailed them 
to you? d 
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A. Key: agents, from the lowest thirty-five percent, from 
the key agents, which are the sixty percent workers to the 
lowest thirty-five percent producer they had. 

Q. About how many of these did you receive from such 
people? 

A. Bushel baskets full. 


* * - * * * ° 


Q. Were they received by you from any particular part 
of [Tr. 383] the country? 

A. All over. 

Q. From all over the country? 

A. Yes, sir, people in my organization and many, many 
people outside of my organization. 


* * Ll J * * * 


(Tr. 389] A. In direct sales work you can’t go out and 
tell a person one story one day and then go back in a week 
later and tell them a different story. It has to be the truth 
and we were taught the wrong things in the beginning when 


I started with Nutrilite. For instance the get well and stay 
well book, we had to take it all back and go back and tell 
our people there wasn’t a word of truth to it. 


[Tr. 408] Q. Were these Nutrilite customers whom you 
personally [Tr. 409] sold, were these names furnished you 
or customers names that were sent to you? 

A. No customers names were ever sent prospective dis- 
tributors; there were inquiries as they called them that we 
had to pay for. 

Q. Were these customers of your own that you developed 
and sold to? 

A. Every one of my people it was their own customer. 


* e e * * * e 


86 


Nuva Maynarp, a witness called for and on behalf of the 
Commission, being first duly sworn, was examined and testi- 
fied as follows: 


[Tr. 410] Direct examination: 


[Tr. 411] Q. Why didn’t you sell both Nutrilite and Visan 
at that time? 

A. We had signed agreements not to sell another food 
supplement or a vitamin mineral preparation with Nutri- 
lite. 


* * * * * * * 


(Tr. 412] Q. Now, as a result of the agreement that you 
say you signed with Mytinger and Casselberry and the 
receipt of this letter, what did you do about customers to 
whom you had been selling Nutrilite Food Supplement? 

A. I made a list of each customer name and address and 
sent them to our key agent. 

Q. Was that a Nutrilite key agent? 

A. Yes. 

Q. And was that key agent still connected with Nutrilite 
when you sent him this list? 

A. Yes. 

Q. And why did you send him that list. Was that a list 
of your own customers? 

A. Yes, I believe we were requested to. 

Q. And then did you subsequently sell Visan to any of 
your customers who formerly bought Nutrilite from you? 

A. I never contacted any of my Nutrilite customers con- 
cerning Visan. 

Q. Why not? 

A. I had agreed not to. 


[Tr. 418] Q. Now, Mrs. Maynard, I’d like to ask you how 
you came to write Commission’s Exhibit 122 to the Food 
and Drug Administration, for what purpose? 
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A. Certainly since I had been a Nutrilite distributor I 
knew what his government document was. I knew he was 
talking any time he mentioned it of the consent decree. 


* ° - * * * 


Q. Who was he? 

A. Mr. Galen Parrack. I had sponsored other people 
into Visan in Minden where I am now living and where Mr. 
Parrack also lives, and my people and I had both talked to 
[Tr. 419] prospective customers who would question us as 
to whether the government backed our product. My only 
reply to those inquiries could be that in so far as the gov- 
ernment had the right to check our labeling and to make 
sure we did not misrepresent on our label, that certainly 
they wouldn’t let us stay in business if we were doing that. 
That was the only backing I could possibly say I had from 
the government. I had no document. To try to explain to 
these people what his document was was completely, well, 
it was too involved and besides it was just my word, he had 
a document that was being fanned around, and I had noth- 


ing, just my word. I wrote to the Food and Drug Adminis- 
tration simply to get a letter from them saying that they 
did not back brand names so that when customers asked 
me that question I could show them the letter from the 
Food and Drug Administration which certainly would mean 
more to them than just my word. 


* * bal * * * * 


(Tr. 421] Q. As well as you recall, what did Mr. Parrack 
say in this conference. 

A. The first thing he said to me, almost the first thing 
after I was introduced to him, I had not met him formally 
before, was ‘‘Mrs. Maynard, you do not have a govern- 
ment document that backs your product as I do, do you,”’ 
or words to that effect. 
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[Tr. 429] Jay Dez Jouiirr, a witness called for and’ on 
behalf of the Commission, being first duly sworn, was ex- 
amined and testified as follows: 


Direct examination: 


. * * ° * ° * 


Q. Now, were you at one time a Nutrilite distributor? 
(Tr. 430] <A. Yes. 

Q. And where was this that you sold Nutrilite? 

A. In the South Bend area. 


* * * * * * * 


Q. So that you were an active distributor from Novem- 
ber 19, 1954 through 1955 approximately, is that right? 

A. Yes. 

Q. Now, during that time did you attend regular meet- 
ings of the Nutrilite organization? 

. I did. 

. Where were these meetings conducted? 

. Conducted at John Bender home. 

. And who is John Bender, what was het 

. He was key agent of Nutrilite. 

. How often were these meetings held at his home? 

. Approximately every week. The day may be dif- 
ferent in some weeks. 

Q. Did you attend any of these meetings? 

[Tr. 431] <A. Yes. 

Q. What was the purpose of these meetings if you know? 

A. Instruction on how to sell, and how to combat objec- 
tions, anything that might pertain to a signed program by 
a given customer. 

Q. Now, did you attend those meetings, most of those 
meetings or a few of them or how many would you say? 

A. I would say ninety-five percent. 

Q. About ninety-five percent. Now at these meetings 
did you hear Mr. John Bender, the key agent discuss the 
Nutrilite consent decree? 

A. I have. 

Q. What did he say as well as you can remember? 


* ° * * * * s 
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The Witness: I have often heard him say that holding 
the box of Nutrilite up, it was the only product which is 
approved by the Food and Drug Administration. 


* * * * * * * 


[Tr. 432] Q. Were such Nutrilite meetings held at any 
other location besides Mr. Bender’s home? 
. The Oliver Hotel. 
. Did you finish? 
. Yes. 
. Where is the Oliver Hotel located? 
. It is located in South Bend, Indiana. 
. Did you attend any meetings at that hotel? 
. I have. 
. And who addressed these meetings, the key agent 
John Bender, would he be one? 
A. Yes, and we would have other key agents such as 
Franklin Schrock, Mr. Anthony of Plymouth who was also 
a key agent. 


* * * * * * 


[Tr. 433] Q. Anyone else that you recall? 

A. Other agents were there pertaining all to key agents 
in the chain. 

Q. Did any of these other agents address the meeting 
as well as Mr. Schrock and Mr. Anthony? 

A. Oh, yes, we would have various speakers. They 
would alternate, one would talk for a period of time and 
then another would address the group. 

Q. Did any of these speakers discuss the consent decree? 

A. They would speak of it as something they had won 
from the government. 


* * * 
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(Tr. 434] Davin L. Prercuer, a witness called by and on 
behalf of the Commission, being first duly sworn, was ex- 
amined and testified as follows: 


Direct examination: 


* * * * * * * 


[Tr. 489] Q. Now, Mr. Pletcher, I note in your letter to 
the Food and Drug Administration you said the following 
quote in part: ‘‘Is it true that the United States Pure 
Food and Drug Administration, the United States Courts 
or any Federal Agency recognizes or stands behind the 
Nutrilite Laboratories, Mytinger and Casselberry, Inc. or 
any other food supplement manufacturer or distributor?’’ 
What caused you to write such a statement in this letter? 
A. According to this Nutrilite distributor she said that 
Nutrilite—— 
. Just a minute. What was her name? 
. Inez Caywood. 
. How did you know she was a Nutrilite distributor? 
. She was selling Nutrilite to my parents. 


. Did your parents buy any? 

. Yes. 

. What did she say to you as well as you can remember? 

. In general she said that Nutrilite was backed up by 
either the United States Federal Courts or Food and Drug 
Administration. 


* * » * 


(Tr. 440] Cross examination: 


* * * * * * * 


(Tr. 441] Q. Had you ever heard of Nutrilite before? 

A. Not until my parents started buying it. 

Q. When did they start buying it? 

A. I don’t know what the date was. 

Q. And when you wrote the letter—strike that. Had 
they been buying it for many months before you wrote 
your letter? 

A. Probably about nine months. 
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{Tr. 442] Q. Then why did you write this letter? 

A. Because of the statement that Pure Food and Drug, 
that the United States backs up a particular product. 
That I disagreed with. 


[Tr. 443] Vincent Casey, a witness called by and on be- 
half of the Commission, being first duly sworn, was ex- 
amined and testified as follows: 


Direct examination: 


By Mr. Suss: 


Q. Will you state your name, sir, for the record? 

A. My name is Vincent Casey. 

Q. And what is your address, Mr. Casey? 

A. 429 Lawndale Place, Woodstock, Illinois. 

Q. Were you connected with a corporation known as 
Numanna Laboratories at one time? 

A. Yes. 

Q. When was that? 

A. 1952 til 1956 approximately. 

Q. What was your position with that organization? 
(Tr. 444] A. I was secretary and treasurer of the cor- 
poration. 

Q. Is that the same corporation which was the defendant 
in Civil Action Number 6142 as shown on Commission’s 
Exhibit 119? 

A. Is that the Mytinger and Casselberry case? 

Q. Yes, Mytinger and Casselberry against Numanna La- 
boratories. 

A. Yes, 

Q. I show you Commission’s Exhibit 120 which is a de- 
cree upon plaintiffs motion for preliminary injunction in 
the same case, do you recall that? 

A. Yes, I do. 

Q. Can you tell us what affect this injunction had upon 
the business of Numanna Laboratories Corporation? 


92 


A. It was very damaging. 

Q. To what extent was it was damaging? 

A. It was the primary cause of putting us out of busi- 
ness. 

Q. Can you estimate what the losses were of this cor- 
poration? 


* . * * ° * e 


(Tr. 445] Q. Do you know the approximate losses of the 
corporation? 

A. The approximate loss of the corporation was some- 
what over three hundred thousand dollars. 


Q. What are you including in that figure, Mr. Casey? 

A. Iam including the money invested in the corporation 
by the people interested in it. 

Q. And that estimate does not include loss of anticipated 


earnings or any other thing? 
A. No, it does not. 


* * * 


[Tr. 448] Crarence J. Scuarrer, a witness called for and 
on behalf of the Commission, being first duly sworn, was 
examined and testified as follows: 


Direct examination: 


Q. Were you at one time a Nutrilite distributor? 
A. I was. 


* * . ° * * * 


[Tr. 452] Q. Now, Mr. Schaefer, I note that in your letter 
you state in part as follows: ‘‘I chose selling for Nutrilite 
Products, Ine. because their vitamin and mineral supple- 
ment is approved by the Food and Drug Administration 
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under Civil Action No. 10344-BH.”’ and again in another 
part of the letter, ‘‘About the only way I see I can get in- 
formation is from the Food and Drug Administration. 
Certainly they wouldn’t approve Nutrilite if it wasn’t the 
best. From what I understand Nutrilite is the only vita- 
min and mineral food supplement on the market approved 
by the Food and Drug Administration.’? Where did you 
get such information, Mr. Schaefer, as well as you can re- 
member? 

[Tr. 453] A. Well, the only thing I could figure out you 
must have assumed that it was approved after reading the 
information received from Mytinger and Casselberry or 
from information received from Mr. Lammi my key agent, 
Mr. Schaefer my sponsor, but in addition to that the state- 
ment lingere in my mind ‘‘Nutrilite approved by the Food 
and Drug Administration’’ or backed up by the Food and 
Drug Administration. It seems to me that either Mr. 
Schaefer or Mr. Lammi or other people connected with 
Nutrilite made these statements. 


* * * * * * * 


[Tr. 455] Q. And do you remember them telling you also 
that the reason you could have assurance in Nutrilite, if 
you stuck by those permissible claims you were all right? 

A. I can’t—even so it still lingers in my mind that [Tr. 
456] the product is approved by the Food and Drug Ad- 
ministration, or backed up. 


[Tr. 458] Atma Srarr was thereupon called as a witness 
for the Commission and, having been first duly sworn, testi- 
fied as follows: 


Direct examination: 


Q. Miss Starr, are you a Nutrilite distributor? 
A. Yes, I am a sponsor. 
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. When did you first start selling Nutrilite? 

. I think it was in 1954, approximately. 

. And, now you are a sponsor? 

. Yes, 

. What does that mean? 

. That means that as a sponsor, I am able to reeruit 
other distributors to work for me. 


“ * ° * * * * 


(Tr. 461] Q. Now Miss Starr, I notice in your letter you 
say, ‘‘You, like so many others in this country, did have a 
heart attack, and your health is so very important to the 
country as a whole nation. Now, Mr. Hisenhower, are vou 
also aware of the wonderful product, endorsed by the Fed- 
eral Food and Drug Administration as being beneficial to 
anyone, no matter what condition they have or might have 
had? You, as a very well informed man, have guessed by 
now, the product is Nutrilite, a complete food supplement.’’ 

Now, where did you get that information, Miss Starr? 


* * * * * * * 


(Tr. 462] Q. All right, now where did you get the infor- 
mation that the produce was approved by the Food and 
Drug Administration? 

A. In the training we received as distributors. The 
agent, whoever recruits us says that the product has been 
approved by the FDA as being wholesome and beneficial 
for anyone. 

Q. So, what person was it that told you that? Trained 
you in way? 

A. Grace Quist of Royal Oak, Quist and Quist Agency. 

Q. What do you mean by agency? Is that a Nutrilite 
Agency? 

A. She has a key agency, yes. 

Q. So that when you wrote this letter, at the time you 
wrote this letter you were convinced that the product had 
the approval of the Food and Drug Administration. Is 
that right? 

A. Yes. 


* 
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(Tr. 463] Cross-examination. 


By Mr. Mullin: 


Q. Miss Starr, prior to the time you became a distrib- 
utor for Nutrilite food supplements, you signed an appli- 
cation form, did you not? 

A. Yes, I did. 

Q. And, prior to the time you became the distributor, 
you filled out the ‘‘First Things First’’ quiz? 

A. Yes, I did. 

Q. And, prior to the time you became a distributor you 
read the pamphlet, ‘‘First Things First?”’ 

A. Yes. 

Q. And, either prior to that time or during the period 
you were being trained, you had called to your attention, 
did you not, [Tr. 464] the document entitled ‘‘Know 
Where You’re Going ?’’ 

A. That’s right. 

Q. Which contains the Nutrilite consent decree? 

A. Right. 

Q. And, you read the Nutrilite consent decree? 

A. Yes. 

Q. And, you read the pamphlet, ‘‘Facts about Vitamins, 
Minerals and the Nutrilite Food Supplement?”’ 

A. Yes, I did. 


* *” * * * * * 


[Tr. 466] Q. And, is it your testimony, then, that Grace 
Quist told you that Nutrilite Food Supplement was ap- 
proved by or endorsed by the Food and Drug Administra- 
tion? 

A. She did not use the word endorsed. She said the 
product was approved by FDA due to the law decree which 
was granted by the FDA to Mytinger and Casselberry. 


* * * * * * * 
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(Tr. 468] Dare Havitanp was thereupon called as a wit- 
ness for the Commission and, having been first duly sworn, 
testified as follows: 


Direct examination: 


cy * * * * * . 


Q. Mr. Haviland, were you at one time a Nutrilite dis- 

tributor? 

. Yes, I was. 

. When did you first start selling Nutrilite? 

. The early part of 1953. 

. And, are you still a Nutrilite distributor? 

. No. 

. When did you stop selling Nutrilite? 

. In 1956. 


* * ° * ° °. * 


[Tr. 469] Q. Now, did you resign from the Nutrilite 
organization in 1956? 

A. Yes, sir. 

Q. What was your reason for resigning? 

A. To become a Vi-San food supplement distributor. 

Q. Why did you resign? Why not sell both products? 

A. Because there was an agreement which I had signed 
which said I might not sell another food supplement as long 
as I was a Nutrilite distributor. 


{Tr. 471] Q. Mr. Haviland, I notice you state in your 
letter to the Food and Drug Administration, the following: 


‘‘T have heard that Nutrilite was the only vitamin 
and mineral food supplement approved by the Food and. 
Drug Administration. Is this true.’’ 


Now, why did you write this letter to the Food and 
Drug Administration? First of all—I’ll withdraw that 
question. At the time you wrote this letter to the Food 
and Drug Administration, which is October 4, 1956, were 
you then a Nutrilite distributor or were you a Vi-San dis- 
tributor? 
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A. I was a Vi-San distributor. 

Q. What made you write this letter to the Food and Drug 

Administration? 
(Tr. 472] A. Because, after I became a Vi-San distribu- 
tor, I was told that this was not true. I had assumed it to be 
true at the time I was a Nutrilite distributor, and within 
the Vi-San organization, I was told that this was not true 
and I wrote to the only authority that I knew, to answer the 
question in my mind, to determine whether or not the pro- 
duct was in fact the only one approved. 

Q. And, where did you get the information when you were 
a Nutrilite distributor that Nutrilite was a product ap- 
proved by the Food and Drug Administration? 

A. This is a thing which is commonly expressed by Nutri- 
lite distributors. I have heard it many times in meetings 
and in talking with Nutrilite distributors, enough times that 
I had accepted it to be true. 


[Tr. 473] Cross-examination: 


* * * * * * * 


(Tr. 474] Q. Were you a sponsor in the Nutrilite organ- 
ization? 

. I believe I was. 

. How many people did you sponsor? 

. I sponsored five people that I recall. 

. Are you a sponsor in the Vi-San organization? 

. Yes, sir. 

. How many people do you sponsor in Vi-San? 

. I think its been around thirty or forty. 


* * * * * * * 


. 476] Q. Which Nutrilite people did you show it to? 

A. I had a discussion with a lady who was a key agent, 
‘and during this discussion she, I believe, made the state- 
ment that Nutrilite was approved—the consent decree came 
up during the process of our discussion, and she implied 
that the consent decree was a concession to Nutrilite, which 
of course, it isn’t, because it merely contains ordinary 
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facts that are generally accepted, and I tried to say that 
this was not the case, and she said that we, the Vi-San peo- 
ple, would have a consent decree if we wanted to have one, 
and I brought this letter out and showed her the letter, 
also some material that I had acquired, the full copy of the 
consent decree which the government publishes. It’s a— 
it isn’t properly called a consent decree, but it is a govern- 
ment pamphlet put out by the government, and it has in the 
beginning of it, it tells about the litigation and what brought 
about the consent decree. 


* * * * * * * 


Q. Now, before you became a Nutrilite distributor, you 
signed a Nutrilite application form? 

A. Yes, sir. 

Q. And, you filled out a ‘‘First Things First’’ quiz? 

A. Yes, sir. 

Q. And, you read ‘‘First Things First?’’ 

(Tr. 477] <A. I did. 

Q. And, around that time or maybe shortly thereafter 
you read the consent decree, did you not? 

A. I did. 

Q. As a Nutrilite distributor, you had available to you 
at all times, a copy of the document entitled ‘‘Know Where 
You’re Going?”’ 

A. I did. 

Q. You had no reason to believe that the consent decree 
reprinted in ‘‘Know Where You’re Going’’ is any different 
than the present decree as published by the government, 
do you? 

A. The consent decree in the ‘‘Know Where You’re Go- 
ing’’ is abbreviated. Perhaps I am not using the right 
word, but ‘‘Know Where You’re Going”’ is an abbreviated 
edition of this government pamphlet which says several 
other things. 

For example, we were told in Nutrilite that the Food 
and Drug Administration had to approve all of the Nutri- 
lite literature, and in this thing that I received from the 
government, beyond the. consent decree there is a para- 
graph which says that Mytinger and Casselberry may sub- 
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mit their literature and if it isn’t approved within a cer- 
tain length of time, they go ahead and use it, but that they 
must—my interpretation is that they must submit it wheth- 
er or not it is approved. 

Q. And, you could not find that same provision in the 
pamphlet entitled ‘‘Know Where You’re Going?”’ 

A. No, sir. 


fd * * * * ° * 


(Tr. 478] Q. Are you quite sure you were also told the 
product was endorsed by the Federal Government? 
A. Yes, sir. 


* * * * i] * . 


Q. Can you name any individual you are very sure told 
you that? 

A. No, sir. I knew that this question would come up, be- 
eause I cannot name any individual and it occurred to me, 
a similar situation, supposing someone were to ask you if 
anyone has ever [Tr. 479] told you the sun rises in the east. 


You would know that they had, but you would have difficul- 
ty mentioning who actually said that. Something you have 
heard for a long period of time and have heard many times 
becomes accepted as a part of your general knowledge and 
you don’t remember who said it. 


* ” * * 


[Tr. 480] Josern F. Barnouene, Jr., was thereupon called 
as a witness for the commission, and having been first duly 
sworn, testified as follows: 


Direct examination: 


[Tr. 482] Mr. Mullin: I would like to ask the witness a 
preliminary question as to these exhibits, Mr. Examiner. 
Hearing Examiner Lipscomb: All right, sir. 
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Mr. Mullin: Mr. Barbolene, in your letter you indicate 
that a salesman or an individual approached you and that 
it is on the basis of what he told you that you were writing 
the letter. Right? 

The Witness: That is correct. 

Mr. Mullin: What was the salesman’s name? 

The Witness: William Gorrall. 

Mr. Mullin: Would you spell it, please? 

The Witness: I believe it is G-o-r-r-a-l-l. I’m not posi- 
tive. 

Mr. Mullin: Did I take it correctly that you know Mr. 
Gorrall, other than this contact? 

The Witness: Yes. 

(Tr. 483] Mr. Mullin: Is he a friend of yours or a busi- 
ness acquaintance or what? 

The Witness: We worked in the same office. 


* * * * * * * 


Mr. Mullin: How many times did he approach you on the 
subject matter of this letter? 

The Witness: Well, we were very active with it. We al- 
ways talked about it. 

Mr. Mullin: What do you mean, you were very active with 
it? Were you yourself involved? 

The Witness: I was thinking about selling it. I thought 
I might like to. I wanted to know if the product, if I ac- 
tually did sell it, was all that was stated in it. I wanted to 
be sure. 

Mr. Mullin: Can you tell me when he made the statement 
which is the basis of your letter? 

The Witness: Well, Mr. Gorrall had told me that it was 
endorsed by the Federal Food and Drug and he said it was 
in writing and I asked him if he could show me it in writing 
and he could not. This kept up over a period of time. He 
could not show it to me, so I wrote in for verification, and 
you’ve seen the letter I received back from the Federal 
Food and Drug... we 
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(Tr. 484] Q. Did Mr. Gorrall tell you he was an author- 
ized distributor of Nutrilite? 
A. Yes. 


* * * * * * * 


Q. Did you buy Nutrilite from Mr. Gorrall at that time? 
A. I did buy Nutrilite. 


* * * 


Cross-examination. 


* * * i * ° * 


(Tr. 485] Q. Can you recall exactly what is was he said 
about the endorsement? 

A. I believe it was that Nutrilite had been the only pro- 
duct ever endorsed by the Federal Food and Drug Adminis- 
tration over a period of some forty years. 

Q. Could it possibly be that he said this, that is the only 
product as to which there was a list of federally approved 
claims? 

A. No, sir. 

Q. Didn’t he tell you the claims for Nutrilite had been ap- 
proved by the Federal government? 

A. I don’t believe we were talking about claims. 

Q. I beg your pardon? 

A. We weren’t talking about claims, in a word, about 
claims. 


* * * * * 


(Tr. 487] Q. You criticized him about it? 

A.*No. I was interested in the vitamin, myself and the 
information that he gave me that it was endorsed by the 
Federal Food and Drug, I wanted to find out if that was 
true or not, and he could not submit this information to me 
in writing as he had said, so naturally I went ahead and 
wrote to the Federal Food and Drug to find out if there 
were actually such a claim. 
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[Tr. 488] Esrer Rupr was thereupon called as a witness 
for the Commission, and having been first duly sworn, testi- 
fied as follows: 


Direct examination: 


. Are you a Nutrilite distributor? 

. Yes, I am. 

. When did you first become a Nutrilite distributor? 
. I believe it was in 1951, December. 

And, who was your sponsor? 

. Henry Van Denbosch. 

How do you spell that? 

. V-a-n D-e-n-b-0-s-c-h. 


boro POO 


* * * * * « * 


[Tr. 491] Q. Mrs. Rupp, in your letter dated February 
20, 1954 which is Commission’s Exhibit 137, I note that you 


stated as follows: 

“I know Nutrilite Food supplement has been approved 
by the Federal Food and Drug Administration, so will you 
please give me the right answer, if there are any synthetic 
vitamins used, would you please tell me which ones are syn- 
thetic.’’ 

Now, where did you get the information? You say 
you know the product had been approved by the Federal 
Food and Drug Administration. Where did you get that 
information? 

A. Well, the way I had understood it, through the con- 
sent decree, ‘‘Know Where You’re Going”’ that it had been 
approved by the Food and Drug Administration through 
that to be sold to the public. 

Q. Did you get that information as well, from your spon- 
sor? 

A. That is how I had understood it from him. 


Cross-examination: 


* * * * * * * 


(Tr. 492] Q. And, prior to the time that you were author- 
ized as a Nutrilite distributor, you signed an application 
form? 

A. Yes. 

Q. And, you filled out a first things first quiz? 

A. Yes. 

Q. And, you read the pamphlet First Things First? 

A. Yes. 

Q. And, as a Nutrilite distributor, the consent decree was 
(Tr. 493] called to your attention, is that correct? 

A. That’s right. 

Q. And, you had the pamphlet ‘‘Know Where You’re Go- 
ing?”’ 

A. Yes. 

Q. And, you read the consent decree as reprinted in that 
pamphlet? 

A. Yes. 


(Tr. 496] Jonn L. Harvey, was called as a witness on 
behalf of the Commission, and having been duly sworn, 
was examined and testified as follows: 


Direct examination: 


* ° * * * * 


Q. Will you state your name for the record, sir? 

A. John L. Harvey. 

Q. What is your position, Mr. Harvey? 

A. I am Deputy Commissioner of the Food and Drug 
Administration, Department of Health, Education, and 
Welfare, 

Q. Are you also a lawyer? 

A. Yes, sir. 


104 


Q. Will you state briefly how long you have been with 
the Food and Drug Administration, and what positions 
you have held there? 

A. I have been with the Food and Drug Administration 
nearly 35 years. Prior to my present position as Deputy 
Commissioner, I had the title of Associate Commissioner ; 
that was from 1951 to 1954. From 1948 to 1951 I had first 
the title of Director of Litigation, and the title, but not 
the job, was changed to [Tr. 497] Director of Regulatory 
Management. Previous to 1948 I was in the field service 
for some 11 or more years at San Francisco, as Chief of 
the Western District, and prior to that time I had various 
assistant and administrative assistant jobs in the Food and 
Drug Administration. 


° * * * * * * 


(Tr. 509] Mr. Mullin: We object to that as an improper 
[Tr. 510] characterization of the consent decree. We 
object specifically to the words ‘‘ordered,’? and ‘‘en- 
joined,’’ as an improper characterization of this document. 

Mr. Suss: Your Honor, the document is in evidence in 


this case and in a great many paragraphs it states very 
clearly that the defendants are ordered and enjoined. 


* * * * * * * 


(Tr. 511] Mr. Mullin: Have vou ever reached any con- 
clusions about the sales plan utilized by Mytinger and 
Casselberry? 


* * * * * * * 


The Witness: The conclusion reached with regard to 
the sales plan is simply that it has the effect of inducing 
customers for the Nutrilite product to believe that the 
decree of injunction is some kind of a meritorious award 
which confers upon Mytinger and Casselbery and the Nu- 
trilite Food Products a particular and specific approval and 
blessing of the Food and Drug Administration, and the 
Government, and further conveys the impression that this 
firm and this product enjoy a unique privilege of submit- 
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ting its labelling material to the Food and Drug Adminis- 
tration, and thereby secures approval. That is the con- 
clusion that is reached from examination of the printed 
material utilized by the company in its sales and distri- 
bution [Tr. 512] scheme, and the validity of that conclu- 
sion is confirmed by numerous letters that have been 
received in my office and examined by me, from actual 
customers and prospective customers. 


* * *” * * “ * 


(Tr. 521] Q. Now, Mr. Harvey, does this document which 
appears to be a letter written by you to Mr. Rhyne, does it 
indicate that any changes have been made in the sales 
plan concerning the conveyance of the impression that the 
product is endorsed or approved or enjoys the blessing of 
the Food and Drug Administration? 


* * * * * 


The Witness: No, it does not. 


* * * * * * * 


(Tr. 529] Q. Mr. Harvey, I would like to direct your 
attention to paragraph 12 of the final consent decree of 
injunction, giving the defendants the option of submitting 
all written, printed, and graphic matter to the Food and 
Drug Administration for inspection and comment. 

Is Mytinger & Casselberry the only company which has 
that option? 


* * * * * * * 


[Tr. 530] The Witness: No. Any manufacturer has the 
same privilege. It is a long-standing—35 years at least— 
policy of the Food and Drug Administration to invite 
manufacturers to submit their proposed labeling, with 
necessary data as to composition and invite comment. 


* * + * * * * 
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[Tr. 535] Q. Now does the Food and Drug Administra- 
tion receive many such letters of inquiry, as to government 
approval of Nutrilite? 


* * * * * * * 


(Tr. 536] The Witness: We have received a great many 
inquiries from customers and prospective customers of the 
product Nutrilite and received those in the form of letters; 
to try to put a numerical value to them, I would say, I would 
certainly estimate it is in excess of 500, and maybe over 
a thousand. 


By Mr. Suss: 


Q. How does that compare to inquiries you received re- 
lating to approval concerning other products? 


* * * * * *. ” 


The Witness: The inquiries as to government approval, 
Food and Drug Administration approval of products, 
[Tr. 537] are practically non-existent, except with respect 
to the product Nutrilite. 


° eo * * * *. * 


Q. Referring now to paragraph 5 of the Final Consent 
Decree of Injunction which lists allowable claims, may 
these same claims be made by any vitamin-mineral product 
which contains the vitamins or minerals referred to? 

A. Ob, yes. 

Q. Did the Food and Drug Administration ever grant to 
Mytinger & Casselberry an exclusive right to make these 
allowable claims? 

A. No. Those allowable claims are—— 


Q. Will you explain your answer? 

A. The allowable claims recited in the decree are agreed 
to by the Food and Drug Administration, as represented 
by me, on the basis that those were claims which are gener- 
ally recognized as in themselves acceptable for vitamin 
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and mineral products of the type of Nutrilite so long as they 
were not given unwarranted interpretation otherwise, not 
specifically [Tr. 538] relating or confined to claims that 
can be made only for Nutrilite. 


* * * * 
Cross-examination : 


By Mr. Mullin: 


Q. Now, Mr. Harvey, I believe you told us that from 
1948 on you were the person in the Food and Drug Adminis- 
tration who had general jurisdiction over the Nutrilite 
Case. Is that correct? 

(Tr. 539] A. Among others, yes. 

Q. Well, you were the one who at least knew as much 
about it as anybody who is still available over there, isn’t 
that correct? 

A. I think so. 

Q. Now it is a fact, is it not, that there was litigation 
involving the Food and Drug Administration and involving 
Mytinger and Casselberry in the United States District 
Court for the District of Columbia? 

A. Yes. 

Q. And it is a fact that prior to that litigation, a number 
of seizure actions, numbering 13 or 14 or somewhere in 
there, were instituted by the Food and Drug Administra- 
tion against various quantities of Nutrilite Food Supple- 
ment in various parts of the United States? 

A. Instituted by the Attorney General or his agent. 

Q. Instituted by the Attorney General or United States 
District Attorney, at the request of the Food and Drug 
Administration? 

A. That is correct. 

Q. Which is one way of instituting such seizure actions. 
Is that correct. 

A. That is correct. 

Q. Do you remember how many such actions there were? 

A. Not precisely. I had in mind ten, but you said 14, I 
am [Tr. 540] not sure. 

Q. You know it was at least ten? 
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A. It was my recollection. 
Q. And those weren’t confined to any particular part of 
the country either, were they? 
A. Well, they were in different jurisdictions, I don’t 
recall the patern now. 
. Well, you recall some were instituted in New Jersey? 


A. Yes. 
Q. And some were instituted in California? 

A. Ido not recall seizures were instituted in California? 

Q. What about Arizona? 

A. I have no particular recollection. 

Q. At any event, it was in jurisdictions in various parts 
of the United States? 

A. Yes. 

Q. And you do recall that these seizure actions charged 
that the product Nutrilite Food Supplement was mis- 
branded? 

A. That is correct. 

Q. They charged that the literature, which constituted 
labelling used for Nutrilite Food Supplement, contained 
false or misleading statements? 

A. Yes. 

Q. And it is also true that none of these seizure actions 
was ever tried? 

(Tr. 541] A. Yes, that is correct. 

Q. My statement is correct? 

A. Yes, that is correct. 

Q. And it is true that there came a time when suit was 
brought in the United States District Court for the District 
of Columbia against the Federal Security Administrator, 
and before the list of Defendants was complete, against the 
various other officials of the Food and Drug Administra- 
tion? 

A. Yes, that is correct. 

Q. And it is also true that this law suit eventually took 
the form of a trial before a three-judge court in the United 
States District Court for the District of Columbia, in which 
Mytinger & Casselberry sought a permanent injunction 
against the Commissioner of Food and Drugs, the Federal 
Security Administrator, and various other officials of the 
Food and Drug Administration? 
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A. Yes, I don’t recall whether it was a restraining order 
or injunction, but I won’t quibble. The statement is sub- 
stantially correct, yes. 

Q. And you do recall that the injunctive relief sought in 
part was to enjoin prosecution of the seizure actions? 

A. My recollection was it was enjoin the institution of 
further seizure actions, but my memory is not too clear as 
to the pleadings there. 

Q. In any event, accepting your recollection, it is also 
true, [Tr. 542] is it not, that during the time the case was 
being considered by the District Court of the United States 
in Washington here, the Federal Security Administrator, 
the Commissioner of Food and Drugs, and all the other de- 
fendants were subject to a preliminary injunction, or a 
temporary restraining order? 

A. Prior to the hearing, the three-judge hearing? 

Q. Yes. 

A. No, I don’t recall that there was a temporary re- 
straint. 

Q. Don’t you reeall that there was temporary restraining 
order signed by Judge Tamm, one of the District judges of 
the United States in this jurisdiction? 

A. No, I don’t. 

Q. Looking then to the technical distinction between a 
temporary restraining order and a preliminary injunction 
—and there is a difference—you do recall there was a pre- 
liminary injunction? 

A. I don’t dispute it, counsel, but I don’t recall it. May 
I state my recollection? 

Q. If it is on this preliminary injunction matter, yes, 

A. Well, I think it is. My recollection is that the peti- 
tion was first filed before Judge Pine and denied, that is, 
your petition, if I may put it that way, was denied by Judge 
Pine and you amended it by adding a request which statu- 
torily called for the three-judge court review, and that we 
did—we being the Government—did withhold further sei- 
zures [Tr, 543] during that period, but I have no recollec- 
tion that any preliminary order of restraint, to make it gen- 
eral, was applied at all. 

As I say, I can’t dispute it, but I have no recollection. 

Q. Would you, during lunch time, if you get a chance, 
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Mr. Harvey, check, perhaps with Mr. Goodrich on that one 
point, and I will accept your answer and pass to another 
matter. 

In any event, you do recall there was a trial before a 
three-judge court composed of the late Judge Goldsboro, 
the late Judge Clark, and Judge Tamm? 

A. I do recall that. 

Q. And you attended that trial? 

A. Yes. 

Q. And that trial lasted for five or six days or longer, did 
it not? 

A. It seemed longer. 

Q. And at the conclusion of that trial, that three-judge 
court rendered a decision for plaintiff, did it not? 

A. Yes. 

Q. And plaintiff was Mytinger & Casselberry? 

A. Yes. 

Q. And that three-judge court issued findings of fact and 
conclusions of law, did it not? 

A. Yes. 

(Tr. 544] And those findings of fact and conclusions of 
law stated, did they not, that the literature used in the sale 
of Nutrilite Food Supplement was not false or misleading 
in any particular? 

A. I think I will accept that, yes, as I recall. 

Q. My statement was correct? 

A. Ibelieve so. At any rate, they found for the plaintiff 
on the pleading. 

Q. And it is your recollection that they gave a clean bill- 
of-health, so to speak, to the literature used for the prod- 
uct? 

A. They found for the plaintiff. I don’t know how clean 
the bill-of-health was. In fact, I have my views about that. 

Q. Well, all I am asking you is not whether you agree or 
disagree with the court, but whether your recollection is 
that the court found that the literature was proper and 
lawful? 

A. Well—— 

Q. Rightly or wrongly. 

A. Yes, the court found for the plaintiff in the pleading. 
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Mr. Mullin: Mr. Examiner, I have already provided you 
with a copy of the findings of fact and conclusions. 


By Mr. Mullin: 


Q. I will ask the witness if he does not recall that the find- 
ings of fact of the three-judge court did hold that the con- 
duct and course of action of the defendants in the action 
[Tr. 545] was unlawful and defendants had acted capri- 
ciously, arbitrarily, unreasonably, oppressively, and un- 
lawfully? 

A. I believe counsel is reading from the order. 

Q. And you remember that? 

A. Generally, yes. 

Q. Now, Mr. Harvey, it is also true, that the decision of 
the three-judge court was appealed to the Supreme Court 
of the United States in the manner provided by statute? 

A. Yes. 

Q. And it is true that that decision of the three-judge 
court was reversed by the Supreme Court of the United 
States? 

A. Yes. The Supreme Court held they were without 
jurisdiction in the first place. 

Q. That was the holding of the Supreme Court? 

A. That is correct. 

Q. And there was a dissent by two justices of the Su- 
preme Court. Do you recall that? 

A. Trecall Judge Jackson—I am not sure about the other 
one—but I don’t disagree. 

Q. You recall it was a split decision? 

A. Yes. 

Q. And you have read both the majority and minority 
opinion of the Supreme Court? 

A. I have. 

Q. And you are aware they are published and available 
in any [Tr. 546] law library? 

A. Surely. 

Q. Now it is also true that before the trial, before the 
statutory three-judge court, the Federal Security Adminis- 
trator sued out a writ of prohibition and mandamus against 
the United States District Court for the District of Colum- 
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bia to preclude and enjoin the trial before the three-judge 
court of the injunction action? 

A. Yes. We filed a petition for writ of prohibition to 
the Supreme Court. 

Q. And the Supreme Court issued a ruling to show cause 
pursuant to that petition for writ of prohibition? 

A. Yes. 

Q. And the writ of prohibition was argued before the 
Supreme Court of the United States? 

A. Yes. 

Q. And all this took place before the three-judge court 
trial? 

A. That is right. 

Q. And it is true that the Supreme Court, by a vote of 
8 to 1, refused to issue the writ of prohibition or refused 
to make the rule to show cause operative? 

A. Yes, Justic Douglas dissented. 

Q. And after that decision by the Supreme Court on the 
writ of prohibition, the parties went back and the injunc- 
tion action [Tr. 547] was tried before the three-judge court? 

A. Yes. 

Q. And it is true, is it not, that in the decision of the Su- 
preme Court later, that is, the decision reversing the Dis- 
trict Court, that decision, as you say, was on jurisdictional 
grounds and did not hold or purport to hold with respect 
to the facts found or purported to be found by the District 
Court? 

A. Well, my recollection is that the Court nullified— 
the Supreme Court nullified the proceeding in the court 
below entirely, on the jurisdictional grounds. 

Q. You are willing to let the decision of the Supreme 
Court speak for itself on that ground? 

A. That has occurred to me much earlier, that the deci- 
sion does speak for itself, in this inquiry. 

Q. And it is true that at the time the Supreme Court 
issued its decision, none of the seizure actions had been 
tried? 

A. Yes, that is right. 

Q. And it is also true in the meantime a few other ac- 
tions had appeared, one of them being a suit in the United 
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States District Court for the Southern District of Califor- 
nia, in Los Angeles, for injunction brought by the Food 
and Drug Administration against Mytinger & Casselberry 
and others? 

A. Yes. 

Q. That was pending at that time? 

[Tr. 548] A. pending at 

Q. At the time of the decision of the Supreme Court 
reversing the three-judge court? 

A. I believe it was pending at that time, yes. 

Q. And there were also certain criminal actions pending 
at that time involving the Nutrilite situation, isn’t that 
ture? 

A. They had been filed, yes. 

Q. So there were pending, at this time, that is, at the 
time of the Supreme Court decision, seizure actions, crimi- 
nal actions, and injunction actions? 

A. I think that is correct, yes. 

Q. And each of these actions involved, among other 
things, an allegation that the labelling of literature used 
for Nutrilite Food Supplement was false and misleading? 

A. That is right. 

Q. That was the position of the Food and Drug Admin- 
istration in each of these actions? 

A. Yes. 

Q. And none of these actions were ever tried in any 
court? y 

A. That is right. 


(Tr. 549] Q. And that consent decree then relates not just 
to the injunction action in Los Angeles, but it also relates 
to all of the pending seizure actions, and to the pending 
criminal actions? 

A. The decree relates to those — I don’t know — 

Q. Again you are willing to let it speak for itself? 

A. Yes. Again, it speaks for itself. I thoroughly 
agree, eee 

Q. In other words, all pending items of litigation? 

A. That is right. 
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Q. Were settled at the time the consent decree was 
entered? 

A. That is what I meant to say, yes. 

Q. And you referred to negotiations. Those negotia- 
tions lasted for the better part of a month or six weeks, 
did they not? 

A. I think, with interruptions, yes; it was a consider- 
able period of time. 

Q. And you went to Los Angeles for those negotiations? 

A. Yes. 

Q. And Mr. Goodrich went to Los Angeles for those 
negotiations? 

A. Yes. 

Q. So the record would be clear, would you identify who 

Mr. Goodrich is and was at that time? 
[Tr. 550] A. Mr. William W. Goodrich is Assistant Gen- 
eral Counsel in charge of the Food and Drug Division 
of the Office of General Counsel of the present Department 
of Health, Education, and Welfare, which was then the 
Federal Security Agency. 

Q. And Mr. Goodrich was one of the counsel who tried 
the case for the government in the three-judge court here 
in Washington, was he not? 

A. Yes. 

Q. There were two active government counsel, Mr. Good- 
rich and Mr. Kleinfeld? 

A. Yes. 

Q. And Goodrich who tried the case was the man you 
just told us about? 

A. The same person. 

Q. So he was personally acquainted, by personal knowl- 
edge and experience, with the three-judge court action? 

A. I know he was. 

Q. You told us you and Mr. Goodrich went to California 
on the consent decree negotiations. Who else was there on 
behalf of the Food and Drug Administration? 

A. Mr. Tobias J. Klinger, Assistant United States 
Attorney for the District of Southern California. 

Q. And Mr. Klinger, to your knowledge, is now in 
private practice in Los Angeles? 
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A. Yes, I know that. I might qualify that to this extent: 
(Tr. 551] Mr. Klinger was “not present throughout all of 
the time of the negotiations. He had other duties, but he 
came in and out a considerable amount. But Mr. Goodrich 
and I were present throughout. 

Q. And does that complete those who were representing, 
say the government side, during those negotiations? 

A. We had some staff assistants. 

Q. Brought out from Washington? 

A. I have a recollection that Miss Levine assisted us 
for a period of time, but I may be in error about that. 

Q. And a Mr. Simmons? 

A. Mr. Simmons, he was from Chicago. Yes, he assisted 
us in keeping the papers straight. 

Q. And there were a large number of papers? 

A. There were, indeed. 

Q. The consent decree went through many many drafts? 

A. Yes, I think that is right. 

Q. And representing the Mytinger and Casselberry side 
of the negotiations Mr. Charles Rhyne was there? 

A. Yes, Mr. Charles Rhyne was there, Mr. Lee J. 
Myers, whom I believe is from Monrovia, California, Mr. 
Eddie Simpson, of Los Angeles, Mr. Lester Lev. My re- 
collection is that Mr. Lev represented Mr. Rehnborg and 
Nutrilite Products and I think the same was true of Mr. 
Eugene Elston, who was counsel at the negotiation. There 
was also present all or most of [Tr. 552] the time the 
technical consultant, who is not an attorney — 

Q. Mr. Addison? 

A. That is right, Dick Addison. 

Q. And during the course of the six weeks or three to 
six weeks that this occurred, there were numerous meet- 
ings which both sides participated in? 

. That’s right. 

. There were many arguments? 

. I think there were some arguments, yes. 

. There were many proposals and counter-proposals? 
. Yes, 

Q. There were government drafts which were rejected 
by Mytinger & Casselberry, and Mytinger & Casselberry 
drafts which were rejected by the government? 
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A. I think that is probably quite true, yes. 


-. Q.- And it is true, is it not, that one of the early drafts 
proposed by the government provided that—— 


Mr. Suss: (Interposing.) I object to this, your Honor. 
Why go into early drafts? 

Hearing Examiner Lipscomb: I think you are going 
too far afield, sir, and just simply going into matters— 
we know that there are negotiations back and forth when- 
ever there is a consent decree and going into that ad 
infinitum bores the hearing examiner and I think adds no 
real light to this present issue. 

[Tr. 553] Mr. Mullin: I would just point out this wit- 
ness alleged this document—— 

Mr. Rhyne: (Interposing) Mr. Examiner, may I speak? 

Hearing Examiner Lipscomb: Just a minute. Yes, you 
may speak. 

Mr. Rhyne: You say our cross-examination bores the 
hearing examiner? 

Hearing Examiner Lipscomb: This going into infinitum 
about this negotiation. We all know, we take judicial 
knowledge of the fact that whenever there is a consent 
decree, there is an exchange of ideas and conflict of ideas, 
many things, and to go into that in too much detail is 
boring, yes. 

Mr. Rhyne: I would like to—well, I won’t make any 
statement now. 

Mr. Mullin: Mr. Examiner, I merely want to bring out 
this one additional point: The document, which is Com- 
mission’s exhibit 19-B, has been said by this witness to be 
false and misleading or to be erroneous. So far we are 
virtually through the document and the witness has agreed 
with every statement in it. I think there are a couple of 
further points that must be made, so the matter can be put 
into proper context, and all I want to established now are 
these points, that, one, at the commencement of these nego- 
tiations—— 


Hearing Examiner Lipscomb: (Interposing) Go ahead 
and establish your points. 
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[Tr. 554] By Mr. Mullin: 


Q. Mr. Harvey, it is true that the early drafts prepared 
by the government at the time of the consent decree negoti- 
ations called for a decree which recited that Nutrilite Food 
Supplement is now and has been mis-branded within the 
meaning of the law? 

I am handing the witness a document which I trust will 
refresh his recollection. 


Mr. Suss: I object to that, your Honor. It has no 
relevance to this proceeding. 

Hearing Examiner Lipscomb: Is this inquiry about the 
first draft? 

Mr. Mullin: This is an early government draft. I can 
not say it is honestly the first. 

Hearing Examiner Lipscomb: I can not let you go into 
all the drafts. I do not see the relevance. You have a 
right to show prejudice, bias, but to go into cach draft is 
going too far, in my opinion. 

Mr, Mullin: Let me make an offer of proof, if I may, 
Mr. Examiner. I don’t intend to drag this through all the 
negotiations. I merely want to establish that this consent 
decree was a negotiated consent decree. Counsel has con- 
sistently referred to it as a court order, which carries the 
necessary implication 

Hearing Examiner Lipscomh:: (Interposing.) The 
(Tr. 555] hearing examiner is quite well aware of the 
method by which consent deerces, both in court and other 
places, are made, and I think you can leave that. Assume 
I have some knowledge of those matters. 

Mr. Mullin: Sir, the only point I wanted to make was 
that the government had insisted on a confession of guilt 
and the final consent deerce specifically adjures that, I 
further want to point out—— 

Hearing Examiner Lipscomb: The decree will speak for 
itself and I will read it carefully, sir. 

Mr. Mullin: But there is one thing which can not speak 
for itself, and that is the fact that in the amended com- 
plaint, ending in the action, there was, among other things, 
a request or a prayer, for restitution of the purchase price 
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of the product, which claim was completely given up in the 
consent decree, and the decree will not reveal this to you 
unless I ask the witness about it. 

Mr. Suss: What relevance can that have to this pro- 
ceeding? 

Hearing Examiner Lipscomb: Yes. 

Mr. Mullin: The thought which Mr. Suss is trying to 

insinuate throughout this proceeding is that this consent 
decree was rammed down our throats, whereas actually the 
record will show this consent decree was a highly negoti- 
ated document which we chose to regard—— 
(Tr. 556] Hearing Examiner Lipscomb: (Interposing.) 
We recognize it is a negotiated document, but when the 
negotiated document comes forth, it does have the sanction 
of a court and is an order. 

Mr. Mullin: I would agree from the beginning you 
should not go behind the consent decree or hear any- 
thing about how the decree came about, but government 
counsel throughout the proceeding has insinuated in every 
way possible that the consent decree was a slap-down to 
these people, my client, and I think I am entitled to bring 
out that this consent decree is as we have represented, 
something which we willingly and gladly signed. 

Hearing Examiner Lipscomb: The deeree will speak for 
itself. 

Mr. Mullin: Not in all respects, sir. 

Hearing Examiner Lipscomb: What do you wish to ask? 
Ask it, and be brief. 

Mr. Mullin: Sir, what I want to establish is that the 
consent decree as finally negotiated specifically provides 
that it is not a finding of any guilt by this respondent in 
this action. Furthermore, that the consent decree as finally 
signed represented a significant giving-up by the govern- 
ment of claims which it was making. Furthermore, that 
the consent deerce lists allowable claims was something 
which was put into this deeree at the request and behest of 
[Tr. 557] the respondent in this action. Furthermore, that 
the explicit provision in the consent decree in paragraph 
12 for Food and Drug review of literature was put into 
the decree at the request and behest of this respondent. 
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Furthermore, that the provision in the consent decree—— 
Hearing Examiner Lipscomb: (Interposing.) That is 
enough of a speech. Let’s get down to the questioning 
now. 
Mr. Mullin: All right, sir. 


By Mr. Mullin: 


Q. Mr. Harvey, I don’t know if we had an answer to the 
pending question, but the government contended at the 
beginning of these negotiations that the consent decree 
should provide that the product was mis-branded. Is that 
correct? 

A. Tin all sincerety can’t recall the details of this three 
to six week negotiations and the steps it went through. I 
don’t remember. 

Q. Now the fact of the matter is that there was a com- 
plaint pending of course which charged mis-branding? 

A. That is right. 

Q. And doesn’t the document which I provided you re- 
fresh your recollection that the government, at the com- 
mencement of the negotiations, insisted that the decree 
provide in the very first line, before Roman Numeral JI, 
that the product was mis-branded? 

A. The paper so states, yes. 

(Tr. 558] Q. Does that refresh your recollection? 

A. Not particularly. I don’t recall. As has been previ- 
ously said, there were many drafts of proposals, with regard 
to it. 

Q. When you went to Los Angeles, you didn’t go to Los 
Angeles intending to concede that the product had not been 
mis-branded, did you? 

A. Well, I of course intended to represent the govern- 
ment to the best of my ability in the matter. 

Q. All right, Mr. Harvey. You do recall that the amended 
complaint in the action had a prayer for restitution? 

A. Yes. I believe there was such a prayer in this ease. 

Q. And the prayer for restitution requested relief requir- 
ing Mytinger & Casselberry to refund purchase price of 
Nutrilite to those who had bought it? 

A. That is right. 
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Q. And you do recall it was at Mytinger and Casselberry’s 
request that the decree contained a list of allowable claims? 

A. Well, whoever suggested it, it was agreed upon. I 
don’t recall. 

Q. Do you recall which side of the table suggested it? 

A. I doubt very much that we did, but I don’t recall. 

Q. You doubt that the government suggested it? 

A. Yes. 

Q. And you do recall that it was at Mytinger and Cassel- 
berry’s request that the provision explicitly in terms for 
government [Tr. 559] review of literature was included in 
the decree? 

A. Yes, counsel, and I further recall I saw no particular 
objection to that, because they had it without or with the 
decree. It was a privilege extended to every manufacturer. 


Hearing Examiner Lipscomb: Counsel, it is now five 
minutes past 12. Let us recess to reconvene at two o’clock. 


(Whereupon, at 12:05 p.m. the hearing was adjourned, 
to reconvene at 2:00 p.m. the same day.) 


(Tr. 560] AFTERNOON SESSION 
(2:00 p.m.) 


Hearing Examiner Lipscomb: On the record. 

During our morning examination of the witness, the Hear- 
ing Examiner referred to part of Mr. Mullin’s court ex- 
planation as boring. He meant no personal affront to Mr. 
Mullin. It did express, however, his boredom or rather his 
impatience, I should say, with that particular line of in- 
quiry. 

However, I repeat that I meant no personal offense to 
Mr. Mullin, and for any irritation I apologize. 


Whereupon, Joun L. Harvey, resumed the stand as a 
witness, and, having been previously properly and duly 
sworn, was further examined and testified as follows: 


Mr. Mullin: Shall I go ahead? 
Hearing Examiner Lipscomb: You may. 
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Cross-examination. (continued) 


By Mr. Mullin: 


Q. Mr. Harvey, do you have anything which you wish 
to add about the answers to the questions on the temporary 
or preliminary restraining orders or injunctions? I would 
ask you to be as brief as you can and consistent with ac- 
curacy. 

A. As I said off the record, counsel, I have taken oc- 
easion [Tr. 561] to try to refresh my recollection since I 
was not sure that that was a preliminary injunction or 
restraining order issued as against the Food and Drug 
Administration prior to the three-judge court trial and 
decision. I checked on that, and I find there was a case 
in which Judge Tamm issued a temporary order without 
hearing and set the matter down for hearing before the 
three-judge court. The three-judge court, or the chief judge 
thereof, declined to accord a hearing, and instructed the 
Government to stipulate to the continuance of the tempo- 
rary restraining order. The Government declined to so 
stipulate, whereupon the three-judge court, in the person 
of the chief judge, issued a temporary injunction. 

That escaped my recollection this morning when you 
examined me. That I might say was one of the issues in the 
writ of prohibition as to Rule 63 involved there. 

Q. Now, Mr. Harvey, it was intended by the Food and 
Drug Administration at the time it signed the consent 
decree that the decree be called to the attention of all then 
existing Nutrilite distributors, wasn’t it? 

A. Yes. The distributors were to be put on notice to 
the conditions of the decree. 

Q. And it was also the intention of the Food and Drug 
Administration that the allowable and prohibitive claims 
specified in the decree be called to the attention of all per- 
sons who might thereafter become distributors of Nutrilite 
Supplement? 

[Tr. 562] A. That entire decree and its terms be called to 
the attention. 

Q. Now, during the discussions leading up to the consent 
decree, was it not the position of Mytinger & Casselberry, 


and their representatives, conveyed to you and your as- 
sociates that the provisions of this decree should be made 
applicable to the entire industry, meaning that the Food 
and Drug Administration should apply these same provi- 
sions, restrictions, and allowabilities to all in this field? 


Mr. Suss: I object to that, your Honor. It has no rele- 
vance. 

Hearing Examiner Lipscomb: Would you read the 
question, please? 


(The reporter read the question commencing at line 3 
of this page.) 

Hearing Examiner Lipscomb: You may answer, sir. 

The Witness: I have no recollection of that. 


By Mr. Mullin: 


Q. You do recall, however, that on several occasions 
counsel for Mytinger & Casselberry has stated to the Food 
and Drug Administration—and specifically to you—that 
the provisions of this decree should be made generally ap- 
plicable to the entire industry? 

A. I just don’t remember. I concede the likelihood, I 
don’t remember. 


[Tr. 563] Mr. Mullin: May I have a document marked as 
Respondent’s Exhibit 15-A and -B. 

Hearing Examiner Lipscomb: It will be marked Re- 
spondent’s Exhibit 15-A and -B for identification. 


(Whereupon, the document referred to was marked Re- 
spondent’s Exhibit 15-A and -B for identification.) 


By Mr. Mullin: 


Q. I show you what has been marked Respondent’s Ex- 
hibit 15-A and -B for identification, being a carbon copy 
of a letter to John L. Harvey, dated August 13, 1953, from 
Charles S. Rhyne. 

Iam going to ask you, Mr. Harvey, if you recall receiving 
that letter from Mr. Rhyne. 

A. Counsel, my recollection is not very clear on it, but 
I feel certain that this letter was received. 
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Q. You feel certain that it was received, 

A. I think so. 

Q. Could I ask you this, then, Mr. Harvey: Should you 
find you any reason to doubt that it was received, would you 
communicate that to Mr. Suss, and I am sure he would let 
me know? 

A. Yes. 


Mr. Mullin: Mr. Examiner, let’s see, under the practice 
that will not go forward with the record unless I offer it. 

Hearing Examiner Lipscomb: No, if you do not offer 
(Tr. 564] it, you can retain it yourself and submit it at 
some other time. But it will be yours, not a part of the 
record. 

Mr. Mullin: Under those circumstances, I will offer the 
exhibit at this time as Respondent’s Exhibit 15-A and -B. 

Mr. Suss: I object to it as being immaterial. 

Hearing Examiner Lipscomb: The objection is overruled, 
Respondent’s Exhibit 15-A and -B is received in evidence. 


(Whereupon, the document, heretofore marked Respond- 
ent’s Exhibit 15-A and -B for identification, was received 
in evidence. ) 


By Mr. Mullin: 


Q. Now, Mr. Harvey, you know of no other court order 
or injunction which spells out the claims which may be 
made for vitamin and mineral products, do you? 

A. No. 

Q. And it’s true, is it not, that prior to April 6, 1951, 
which you will recognize as the date of the Nutrilite con- 
sent decree, there was no specific inclusive statement by 
the Food and Drug Administration as to the claims that 
might be made for vitamin and mineral products? 

A. Well, I think that the previous comment of the Food 
and Drug Administration on such products had been made 
on specific products rather than generalities, yes. 

Q. And when you say it has been made on specific pro- 
ducts [Tr. 565] you mean, had been made in the contexts 
of letters to particular individuals? 

A. Letters or discussions. I think that’s it. 
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Q. You know of no public release by the Food and Drug 
Administration, either in the form of trade correspond- 
ence or in any other form, of claims that may be made for 
vitamins and mineral products, as specific in its nature, as 
the allowable claims in the Nutrilite consent decree? 

A. No, I don’t recall that. 

Q. And none has been made since that time either, isn’t 
that correct? 

A. I think a great many statements have been made 
since that time, and I would hestitate to say that none of 
the same character has been individual as I think they have. 
I know of no other decree of that type. 

Q. I want to go back to other statements that may have 
been made. I am talking about public documents released, 
publicized by the Food and Drug Administration listing 
the degree of specificity that the consent decree lists the 
allowable claims that may be made for vitamin and mineral 
products. 

A. No, I don’t know that it has been done in precisely 
the same way, at least. 

Q. It is also true, is it not, that there came a time in the 
month of May 1951 when the Food and Drug Administra- 
tion, then part of the Federal Security Agency, issued a 
public news [Tr. 566] release on the Nutrilite consent 
decree? 

A. Yes, I do recall that. 

Q. And you do recall that Mr. Charles Rhyne wrote a 
letter to Dr. Paul Dunbar respecting that new release? 

A. Yes, I remember that. 

Q. I think I may advise you that Mr. Rhyne’s letter is 
in evidence in this proceeding as Commission’s Exhibit 
11-B, -C, and -D and -E. 

Mr. Harvey, it is true, is it not that the press release, 
or the news release to which Mr. Rhyne’s letter of May 31, 
1951 was directed said of the Nutrilite consent decree: 
‘“‘Unique in food and drug law history, the decree spells 
out the claims which may and may not be made in printed 
sales material or in sales talks by the eanvassers.’’ I would 
ask you to withhold your answer for a moment. 

Do you have the question in mind, sir? 

A. Yes. If I may have the paper. 
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Mr. Mullin: May the record show that I am handing the 
witness a document entitled, ‘‘Federal Security Agency, 
Food and Drug Administration, Washington 25, D. C., 
FSA-C23, for release Tuesday, May 22,1951. And may the 
record also show that I am pointing to the fourth paragraph 
on page one of that document. 

The Witness: Your question was, Was this released by 
the Food and Drug Administration? 


(Tr. 567] By Mr. Mullin: 


Q. Well, my question really was, Mr. Harvey, Didn’t the 
Food and Drug Administration issue a release in May 1951 
saying that the Nutrilite consent decree was quote ‘‘unique 
in food and drug law history’’ unquote? 

A. Yes. 

Q. It is still unique now in the month of October 1958, 
isn’t that correct? 

A. In the sense that no other decree of precisely the same 
material has been issued, it is unique. 

Q. You know of know other company, manufacturer, or 
distributor of a vitamin and mineral product who is party 
to or bound by a court order providing for Food and Drug 
Administration review of literature? 

A. No, I don’t. 

Q. Now, we talked this morning about what has been re- 
ceived in evidence in this proceeding as Commission’s Ex- 
hibit 19-B, being a pamphlet entitled ‘‘The Nutrilite Con- 
sent Decree—How It Came About,’’ and it was your testi- 
mony that this document had not been previously sent to 
the Food and Drug Administration before it was released. 
Do you know of any other sales literature used by and 
authorized by Mytinger & Casselberry, Inc., which has not 
been sent to the Food and Drug Administration for its in- 
spection and comment? 

A. Thave had pieces of literature that were used by sales- 
men [Tr. 568] for the company called to my attention which 
had never been seen in my office. I would be unable to dis- 
tinguish between what you describe as Mytinger & Cassel- 
berry material and that of its agents. 

Q. And of whom, sir? 
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A. Of its agents. 

Q. I see. Mr. Harvey, you are aware of the fact, as Nu- 
trilite people are, that Mytinger & Casselberry, through its 
attorneys, has submitted a great number of proposed items 
of labeling to you? 

A. Yes. 

Q. And you are also aware of the fact that these items 
of proposed literature when released and if released by 
Mytinger & Casselberry have been revised subsequent to 
Mytinger & Casselberry receiving your comments? 

A. I know that some of them have, Mr. Mullin, yes. 

Q. Now, my specific question to you was this: Do you 
know of any literature actually released by Mytinger & 
Casselberry, that is, which you as a responsible regulatory 
official was certain that was released by Mytinger & Cas- 
selberry, other than Commission’s Exhibit 19-B, which was 
not first submitted to the Food and Drug Administration 
for inspection and comment? 

A. I think my answer would have to be, I don’t know. 

Q. All right, sir. That’s a good answer. 

May I show you, Mr. Harvey, two documents which [Tr. 
569] have been marked for identification in this proceed- 
ing, one, entitled Respondent’s Exhibit 9, and the other, Re- 
spondent’s Exhibit 10, both of which are entitled, ‘‘Facts 
about Vitamins/Minerals and Nutrilite Food Supplement.”’ 


Mr. Suss: These are marked for identification, I believe? 

Mr. Mullin: This is true, Mr. Examiner; however, these 
have been used in interrogation of other witnesses, you will 
recall. 

Mr. Suss: Certainly not by me. 

Mr. Mullin: No, not by Mr. Suss. 


By Mr. Mullin: 


Q. Mr. Harvey, looking at Respondent’s Exhibit 9 for 
identification, you have seen that before, haven’t you? 


A. It’s a great tax on my memory, counsel. I have seen 
a great number of these. I just don’t know. 


Q. All right, sir. However, you agree that the word 
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quote ‘‘recognize’’ unquote does not appear in the title of 
that document? 
A. Yes, I agree, yes. 


* * * *. *- « * 


(Tr. 572] Q. On direct examination, we had in evidence 
Commission’s Exhibit 146-A and -B, which constitutes 
your letter to Mr. Gadinsky. Remember Mr. Gadinsky, how 
he came up in the direct examination? 

A. Yes, 

Q. Now, at the bottom of Commission’s Exhibit 146-A, 
and [Tr. 573] going over to the top of Commission’s Ex- 
hibit 146-B, do you not find a reference to ‘‘numerous 
other vitamin and mineral supplements which are on the 
market?’’ 

A. The entire sentence is: ‘‘It does not, in our opinion, 
differ significantly from numerous other vitamin and 
mineral supplements which are on the market.’’ And the 
pronoun ‘‘it’’ refers to Nutrilite. 

Q. Which are the other vitamin and mineral supple- 
ments to which you had reference that are on the market? 

A. The products of many different manufacturers which 
combine vitamins and minerals in the same general charac- 
ter as the product ‘‘Nutrilite.’’ 

Q. Now, how many, sir? Do you know? Can you give 
an estimate? 

A. Fifty to a hundred. 

Q. Fifty to a hundred? 

A. Yes. 

Q. Now, you identified K. L. Milstead to us on direct 
examination, sir, and you also told us that you had general 
supervision over the Nutrilite correspondence coming out 
of the Food and Drug Administration? 

A. Yes. 

Q. I show you what has been received in evidence in this 
proceeding as Commission’s Exhibit 109-B. I am also 
going to show you Commission’s Exhibit 110-B and Com- 
mission’s Exhibit [Tr. 574] 111-B. Commission’s Exhibit 
109-B is a letter from Mr. Milstead, as is also 110-B, and 
111-B is a letter from Gordon Wood, whom you also identi- 
fied on direct examination. 
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I point out to you that 109-B contains the statement, 
referring to Nutrilite, ‘‘It does not, in our opinion, possess 
any unusual merit over products of similar composition 
which can be purchased in drug stores.’? That is the 
second sentence in the second paragraph of that letter. 

I would call your attention to the same statement being 
the second sentence in the second paragraph of 110-B, and 
I would call your attention to essentially the same state- 
ment being the first sentence in the fourth paragraph of 
Commission’s Exhibit 111-B. 

How many products sold in the drug stores do those let- 
ters have reference to? 

A. Fifty to a hundred. 


° e ° ° * * * 


(Tr. 576] Q. Mr. Harvey, do you know of any companies, 
manufacturers, distributors, connected with the vitamin and 
mineral products who make a practice of submitting their 
customer literature and advertising to the Food and Drug 
Administration? And when I say ‘‘a practice,’? I mean 
make a practice of submitting all their literature and ad- 
vertising. 

A. T can only answer that in this way, counsel, that I 
know there are a number of companies that do submit 
material for review and comment in the same way that your 
law firm would submit material on behalf of your clients. 
I am not in a [Tr. 577] position to say that they submit 
all or part. I simply don’t know. 

Q. Do you know of any company from whom you have 
reecived the volume of material for inspection and comment 

. that you have received from Mytinger & Casselberry, or 
its attorneys? 

A. TI think the answer to that is Yes. There are some 
companies that show us under what labeling they work, 
more or less constantly. 

Q. Let me differentiate label as defined in the Act from 
the other items included in the definition of labeling—and 
when I say the Act, I mean the Federal Food, Drug and 
Cosmetic Act. Do you know of any company other than 
Mytinger & Casselberry which submits and has submitted 
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as many items of labeling other than labels to you for in- 
spection and comment? 

A. I really can’t answer that. It would call upon me for 
a survey and an accounting of a character I haven’t made. 
I really can’t answer it and be certain I am right. 

Q. Your answer to the prior question when you received 
you received a volume of material from other companies, 
you were considering labels as well as advertising circulars 
which might constitute labeling, weren’t you? 

A. All types of material which are in the definition of 
labeling. 

Q. And you have received very few, but some labels, from 
Mytinger & Casselberry of Nutrilite products, isn’t that 
correct? 

[Tr. 578] A. I think that’s right. 

Q. But you have received a great many advertising bro- 
chures and pamphlets and advertisements? 

A. There have been a considerable number. 

Q. Let’s he sure we understand each other. Do you know 
of any other food supplement product or vitamin and min- 
eral product which may be sold to the public for which you 
have received as many advertising pamphlets and bro- 
chures and advertisements as you have in the case of Nutri- 
lite? 

A. I know the volume in that general area because so 
heavy within the last year or two that I have submitted re- 
cent demands for more help, but I simply can’t answer with 
complete reliability your question. There are manufac- 
turers of such products as that of your client that perhaps 
to complement or following his pattern have submitted ma- 
terial, and it was a tremendous amount of material that 
came in from them. 


* * * * 


Redirect examination: 


. . * * * * * 


Q. Mr. Harvey, in response to a question as to whether or 
not any of the three types of actions against Mytinger & 
Casselberry and the other defendants had ever been tried, 
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I think you said that none of these actions was ever tried. 
Will you tell us why none of those actions was ever tried? 
(Tr. 579] A. Well, in the negotiations that led to the con- 
sent decree in evidence here, we had at the time pending 
criminal action and a number of seizure actions for liable 
unadjudicated, which was brought up this morning—it was 
ten or fourteen or some number in between—and various 
civil liable actions lying in various jurisdictions in the coun- 
try; criminal action in the Southern District—in the Dis- 
trict of Southern California. In the negotiations and dis- 
cussions that took place for some days or weeks, the pur- 
pose and manner of cleaning up the entire matter, agree- 
ments were reached which included disposition of the other 
cases; so, they never went to trial. 

There was actually no trial at any stage, since the Su- 
preme Court ruled that the three-judge case was a nullity. 


(Tr. 640] Roserr C. Haney was thereupon called as a wit- 
ness for the Respondents and, having been first duly sworn, 
testified as follows: 


[Tr. 645] Cross-examination: 


oe e ° ° J ° * 


[Tr. 651] Q. Now, when you showed him that pamphlet 
entitled, “Know Where You Are Going,’’ you say you 
only showed him the preface; is that right? 
[Tr. 652] A. Yes. 

Q. And the preface is one page? 

A. Yes, 

Q. Just one page, that is all you showed him? 

A. Yes. 

Q. You didn’t show him the injunction or anything else 
that is contained in there? 

A. No. 
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Q. You didn’t show him any of the language of the 
court, did you? 

A. No. 

Q. Do you know who wrote that preface? 

A. No, I don’t. 

Q. You didn’t read to him the part in there about 
Nutrilite distributors being enjoined forever by the courts 
from representing that Nutrilite is the cure for a great 
many diseases, did you? 

A. No. 


[Tr. 655] Esraer Sreen was thereupon called as a 
witness for the Respondents, and having been first duly 
sworn, testified as follows: 


* * * * 


[Tr. 659] Cross-examination: 


* * * . * *. * 


(Tr. 660] Q. What did you use in training Mrs. Then- 
auer? What did you use, what materials did you use? 

A. The sales kit would have authorized literature in it, 
which M & C felt every distributor should have. That was 
the only thing I used. And that was plenty. 

Q. The only thing you used in training Mrs. Thenauer 
was authorized literature? 

A. That is right. 

Q. That is literature authorized by Mytinger and Cassel- 
berry? 

A. That is right. That would be like the facts folder, 
Know Where You Are Going, What is Cooking, John’s 
Family; well, you know what is in a kit. 


° * * * * 
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(Tr. 661] AtrxanpErR CHartes Warr was thereupon 
called as a witness for the Respondents and, having been 
first duly sworn, testified as follows: 


Direct-examination: 


° * * * * * ° 


(Tr. 663] Q. After you joined the company, around the 
first of June 1956, did you take any steps to either in- 
crease or decrease the number of distributors or find out 
who was interested in staying on? 

[Tr. 664] <A. We actually took steps both ways. I mean, 
we actually took steps to increase them, bring in new blood, 
and we took steps to eliminate a lot of what I would call 
deadwoods among the distributors. Many people sign up 
and then they drift away or disappear, and we actually 
took steps at the end of 1956, latter part of 1956, to cut 
down considerably on the number of distributors. 

Those that were not, we had not had any orders from 
where we had mail returned, they were all eliminated. We 
put out a questionnaire and we reduced the number very 
considerably. 

Q. How many did you strike off the rolls at that time? 

A. I would say, round figure, 5,000 distributors. 

Q. So if we fix our attention to the beginning of 1957, 
that is after you had gone through this process you have 
just described, how many signed-up distributors did XDR 
have at that time? 

A. Roughly around 2,500. 

Q. How many does it have today? 

A. I haven’t got the latest exact figure, but it is some- 
where between five and six thousand. 

Q. Now, are all of these five or six thousand individuals 
or some of them companies or firms? 

A. They are nearly all individuals, with the exception, 
we do have one company signed up, a new company that was 
(Tr. 665] formed after they signed up, three men formed 
a company, and we have not got the exact figures, but they 
tell us that they have got approximately 4,000 distributors 
under them. 
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Q. Now, are those 4,000 included in the five to six thou- 
sands? 

A. No, no, they are not. 

Q. They are to be added to it? 

A. They are to be added to it. 

Q. Is the situation then, and you tell me whether or not 
this is the situation, that at the beginning of 1957, you had 
2500 distributors and today you have between five and six 
thousands? 

A. Yes. 

Q. Now, since 1957, at what rate have you been signing 
up new distributors? 

A. Well, I think it averages somewhere between 90 and 
100 and 110 per month. 

Q. How do you— 

A. It varies, it varies, month by month. Sometimes you 
may sign 150, another month may be down as low as 70, 
but it averages somewhere around about 100 for round fig- 
ures. 

Q. How do you go about getting new distributors to sign 
up? 

A. Well, there is many ways. We advertise, a lot of our 
(Tr. 666] customers wish to become distributors, they sign 
up. We recruit in all the known methods today to get dis- 
tributors. 

Q. Are there any publications or magazines that are 
specifically devoted to direct selling? 

A. Yes. 

Q. What are they? 

A. ‘Specialty Salesmen,’’ ‘“‘Opportunity Salesmen.’’ 
There is another one, something that is called, another one 
of the salesmen’s magazines. I can’t just think of the name. 

. Is ‘‘Specialty Salesmen’’ the name of a magazine? 
. Yes. 
. Is ‘‘Opportunity’’ the name of a magazine? 
. That is right. 
. Are these magazines used by direct selling companies? 
. Yes. 
- Do you also, or do you ever advertise in other maga- 
zines, that is magazines of general circulation? 
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A. Yes. 

Q. Can you give me an example? 

A. Coronet. 

Q. Have you had an ad in Coronet recently? 

A. About, almost nearly a year ago we had a full page 
ad in there. 

Q. These ads we are talking about, are they ads for dis- 

tributors, as well as for the product? 
(Tr. 667] A. And consumer in our—Coronet was for con- 
sumer and for distributors. But the Specialty and Oppor- 
tunity, and these other salesmen’s publications, we confine 
it to recruiting of distributors. 

Q. Now, when you run an ad for recruiting purposes, 
how many responses do you get from an ad, typically? 

A. Well, it averages, I would say about 200, 250. We 
have had as many as 1200 in one ad. 

Q. Do you ever advertise for your product and for dis- 
tributors at any public functions, or events? 

A. Yes. In fairs, at the Orange County Fair, we had a 
booth there and the Sacramento Fair, and so on, and chi- 
ropractic conventions, too. 

Q. You mentioned Orange County; is that Orange 
County, California? 

. Yes, at San Bernardino, about a month ago. 
Is that the county that adjoins Los Angeles County? 
. I think it does. Iam not sure. It is not far out, any- 


. Somewhere in the area? 

. Yes. 

. Did you have a booth at this fair? 

. Yes. 

. Did you have any results from this fair? 
. We got over 1200 leads. 


[Tr. 672] Q. Now, you have testified about Mrs. Weise 
and perhaps about some others, hesitating to switch from 
Nutrilite to KDR; what is the cause, what was the cause 
of the hesitation, as far as you understood it? 

A. Leni Weise changing to XDR here because—— 
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Q. Yes. 

A. Well, she was afraid of being prosecuted by Nutrilite 
under the paper that you have sent, Nutrilite sent her 
that, she sent to us, sort of printed form which said she 
could not sell another product for two years. This is a 
thing that worried her. 

Q. Let me suggest to you that there is in this record 
the Nutrilite distributor application form. There are on 
it two clauses, one of which I will characterize as saying 
that the distributor will not sell a competing product while 
he is selling Nutrilite, and we will call that the exclusive 
dealing clause, and the other I will characterize [Tr. 673] 
it as saying that the distributor will not for a period 
of two years after ceasing to be a Nutrilite distributor, sell 
a competing product to his Nutrilite customers. I will call 
that the two-year clause. 

In the case of Leni Weise, was it the exclusive dealing 
clause or the two-year clause? 

A. The two-year clause. 

Q. That is what gave her pause? 

A. That is what upset her, yes. 

Q. Have there been other Nutrilite distributors switch- 
ing to XDR? 

A. Yes. 

Q. Were any of them given pause by the exclusive deal- 
ing clause? 

A. They all referred to us and quite candidly we told 
them not to worry about it, if they were prosecuted that 
my company would see that they were legally represented 
in any proceeding. 

Q. Which clause was it that gave them pause, the ex- 
clusive clause or the two-year clause? 

A. The two-year clause. 


[Tr. 692] Hearing Examiner Lipscomb: On the record. 
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Lzz J. Myers was thereupon called as a witness for the 
Respondents, and having been first duly sworn testified as 
follows: 


Direct examination. 


By Mr. Mullin: 


Q. Would you state your name for the record, sir? 

A. Lee J. Myers. 

Q. What is your residence address, Mr. Myers? 

A. 6213 Seaside Walk, Long Beach, California. 

Q. And what is your profession, Mr. Myers? 

A. I am an attorney at law, specializing in food and 
drug matters. 

Q. And for how long a period have you been a member 
of the Bar? 

A. A week from tomorrow it will be 50 years. 

Q. And of what states are you a member of the bar, Mr. 
Myers? 

A. Ohio and California. 

Q. Now, you tell us you have specialized in food and 
drug law; for how long a period have you specialized in 
food and drug law, sir? 

A. Over 20 years. 

Q. Now, can you tell us briefly what the duties and 
[Tr. 693] requirements are for one specializing in food 
and drug matters? 

A. That’s a big question. First, one must have a knowl- 
edge of the Federal Food Drug and Cosmetie <Act, all 
regulations issued pursuant thereto, trade communications 
of the Food and Drug Administration, a knowledge of the 
Federal Trade Commission law as it applies to advertis- 
ing of food and drug products, knowledge of the postal 
rules and regulations. That’s the legal side of it. 

The scientific side requires a general knowledge of the 
literature in the field of nutrition, and in the drug side 
it requires a working knowledge of the pharmacological 
action of drugs. 

Q. Now, tell us whether or not you maintain a familiarity 
with the scientific literature in the field of vitamins and 
minerals? 
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A. Since approximately 1935 I think I have read every 
authoritative work, books, magazines, and et cetera, in the 
field. I have followed closely all decisions involving cases 
as to vitamins, both from the Food and Drug Administra- 
tion and the Federal Trade Commission. I have subscribed 
for many years to the American Medical Association 
Journal, Today’s Health, which is a layman’s publication 
published by the American Medical Association. For many 
years I have subscribed to Clerical Nutrition, and as I 
say, I have [Tr. 694] carefully followed and studied 
every authoritative article or book on the subject. 

Q. Now, tell us, Mr. Myers, whether or not you main- 
tain a familiarity with claims and advertising and labels 
and labeling actually being used in the field of vitamin- 
mineral products? 

A. Well, I do, because I try to keep a file of all literature 
of all companies in that field. 

Q. When you say literature of all companies, do you 
mean either advertising or labeling as that term may be 
used in the field 

A. Advertising, catalogues, labeling, the whole field. 

Q. All right, sir. Now, have you ever testified as an 
expert witness in any proceeding, or have you ever been 
permitted to give opinion testimony in any proceeding? 

A. Yes, I have. 

Q. And what proceeding was that, sir? 

A. Well, in Federal Courts I was a witness in the case 
of Mytinger & Casselberry versus Ewing in the United 
States District in Washington, the District of Columbia. 

Q. Have you ever testified before State Legislative 
Committees? 

A. I have. 

Q. In your capacity as a food and drug man? 

A. Yes. 

Q. Are you now one of the attorneys for Mytinger & 
Casselberry, [Tr. 695] Inc.? 

A. Iam. 

Q. For how long a period have you been an attorney 
for Mytinger & Casselberry, Inc? 

A. Since 1947, 

Q. Now, Mr. Myers, did you have anything to do with 
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the literature involved in the three-judge Court case, that 
is, the case of Mytinger & Casselberry versus Ewing, and 
I mean by that, if you did, tell us what you had to do 
with it. 

A. The literature involved in that case was a booklet 
called ‘‘How to Get Well and Stay Well.’? When I was 
first retained by Mytinger & Casselberry, that booklet was 
—had been questioned by the FDA, the Food and Drug 
Administration, in the form of a citation. Following that 
hearing, or perhaps I should say at that hearing, I advised 
the hearing officer that the booklet could be improved, and 
there were in my opinion some questionable statements 
in it, and that I would immediately proceed to revise it. 
I did that, and the revised booklet was then used by the 
company. 

Q. Now, for how long a period of time have you been 
one of M & C’s legal advisors, or did I ask you that? 

A. Yes, sir, continuously since 1947. 

Q. And this brackets the time of the decision of the 
Supreme Court in the case of Mytinger & Casselberry 
versus Ewing? 

(Tr. 696] A. Yes, sir. 

Q. Will you tell us what your duties have been with 
Mytinger & Casselberry as one of its legal advisors, and 
what you have done in this position? 

A. Well, all advertising and all sales material, and 
everything that can be regarded as labeling, is submitted 
to me before it is printed or used, and I either approve 
it or object to it, and if I object to it, it is revised to 
conform to my criticism, or objections, and then resub- 
mitted to me, and when finally approved by me it is then 
printed and used. 

Q. Where do you maintain your office, Mr. Myers? 

A. With Mytinger & Casselberry at this time. 

Q. And for how long a period has that been the case? 

A. Since April 1, 1954. 

Q. Did you personally participate in the negotiations 
that culminated in the Nutrilite consent decree? 

A. I did. 
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Q. Do you have knowledge of how these negotiations 
began, that is, what sparked them, and if so will you tell 
us how they began? 

A. I remember very clearly how they began. Mr.. John 
Harvey, who was then—I have forgotten his title, but he 
was head of the legal—chief litigation officer, I believe 
was his title at that time, he is now the assistant commis- 
sioner—came out to Los Angeles in connection with some 
motion or [Tr. 697] preliminary matter in connection with 
the pending injunction or criminal case here in the United 
States District Court, and during that time he approached 
me one day and asked if there was any possibility of 
settling the litigation. 

Q. Let me be clear about this, did he approach you or 
did you approach him? 

A. He approached me. 

Q. All right, sir. 

A. I told him that I would be very happy to discuss a 
possible settlement, but it would have to be upon certain 
conditions, that we were perfectly willing to enter into a 
decree enjoining us from doing many of the things charged 
in the complaint, inasmuch as we had not done them or 
wanted to do them, but that I would insist also upon the 
decree spelling out what we could do and say, and I pointed 
out to him that otherwise there would never be any end to 
litigation because I did not agree with the Administration 
in many of their positions as to the function and importance 
of vitamins and minerals. 

Q. What was Mr. Harvey’s reaction to this comment of 
yours, what did he say? 

A. Well, he said that would be impossible, that the Ad- 
ministration had never done anything of that kind in its 
whole history, and that they couldn’t possibly consider it. 

Q. Well now, Mr. Myers, to your knowledge was that a 
true [Tr. 698] statement? I mean by that, had there been 
any precedent for such a document? 

A. No, no, I would like to add what I said to him at 
that time. I said well, Mr. Harvey, if that is your at- 
titude, there is no use of wasting time in negotiation, but 
if we have to try the case we are going to ask Judge Har- 
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rison to make specific findings of fact based upon the evi- 
dence as to the things that we can and cannot say in our 
literature, because we want to get rid of this endless litiga- 
tion. 

Q. When did this conversation take place, sir, approxi- 
mately? 

A. Oh, as nearly—I cannot give you the exact date, but 
it was late in 1950 or possibly early January of 1951. 

Q. Now, did anything evolve out of this first conversa- 
tion? 

A. Well, I don’t know what you mean by evolve, that 
was about the end of the conversation we had at that time. 

Q. Did there come a time subsequently when the question 
of settlement came up again? 

A. Yes, on Mr. Harvey’s next visit to Los Angeles, and 
T cannot tell you exactly when that was, but it was some— 
well, maybe two or three weeks later, he came to me and 
sald—— 

Q. Let me interrupt you, sir; did he approach you the 
second time? 

A. He did. 

Q. All right, sir. 

A. He said that they had been considering my proposal 
and [Tr. 699] that they had decided to attempt to settle it 
on that basis, although he wasn’t sure that we could arrive 
at an agreement, they were willing to try. 

Q. Now, let me ask you this at this time; at this time, 
that is, the time of the second approach, who were the at- 
torneys representing Mytinger & Casselberry and its prin- 
cipals, and Nutrilite Products and its principals in the 
pending injunction action and the criminal action and the 
seizure actions? 

A. It was Mr, Charles Rhyne, Washington, Mr. J. E. 
Simpson of Los Angeles, Mr. Gene Elson, Los Angeles, 
Mr. Lester Lev, and myself. 

Q. Who, among these attorneys at this time, had had any 
experience or had had prior experience in food and drug 
matters? 

A. As far as I know, I was the only one that had had any 
experience in that field. 
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Q. Now, during this second conversation, could you tell 
us what you said and What Mr. Harvey said about having 
a decree which could set out what might be said, as well as 
what could not be said? 

A. Well, I don’t recall that we discussed that. Again, he 
said he was willing to start negotiations on the basis of my 
proposal, which of course was that the decree would spell 
out what we couldn’t do, and also spell out what we could 
do. 

Q. Now, were negotiations actually held, then? 

[Tr. 700] A. Yes, they were. 

Q. And over how long a period of time did they continue? 

A. Well, my recollection is it was three, four, maybe five 
weeks, not continuously, we would be in session for two or 
three days and then there would be an adjournment and 
we would reconvene. 

Q. Where were they held, sir? 

A. Here is this building. 

Q. And who represented the Mytinger & Casselberry and 
Nutrilite Products side during these negotiations? 

A. The same attorneys I have mentioned. 

Q. And any additional non-attorney member of the nego- 
tiating team? 

A. I think Mr. Dick Addison, who is a label consultant, 
formerly in charge of the State Food & Drug Office here 
in Los Angeles, sat in on some of our conferences. 

Q. And who represented the Food & Drug Administra- 
tion side during these conferences? 

A. Well, Mr. Harvey and Mr. William Goodrick from 
Washington. 

Q. Is he a lawyer? 

A. Yes. 

Q. All right, sir. 

A. He is one of the legal staff of the Food & Drug Ad- 
ministration. Mr. Tobias Klinger of the United States Dis- 
trict Attorney’s office here, Mr. Dickerman, Arthur Dicker- 
man, [Tr. 701] who is the Food & Drug Administration at- 
torney for our district, sat in on some of them, I don’t think 
he attended all of them; there was another gentleman sat 
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in on some of the conferences, I don’t recall his name, and 
I am not sure that he was an attorney. 

Q. Now, were you personally a participant in all of these 
negotiating sessions? 

A. Yes, I attended every session. 

Q. I want you to describe for us briefly, if you will, the 
course of the negotiations, that is, I want you to tell us 
what happened. 


Mr. Suss: Your Honor, I think this has gone far enough. 
I object to the line of questioning as to the negotiations 
before the decree was issued. The decree is on record, and 
we all know negotiations go on before you enter a consent 
decree. I think it is all irrelevant and immaterial and there- 
fore I object to it. 

Mr. Mullin: Counsel for the Commission had made a 
great point of our representations and our story of the 
Nutrilite consent decree. In fact, I thought that was Coun- 
sel’s principal point under count three of the complaint. 
Counsel made a great point of Exhibit No. 19-B in this 
proceeding, which is a summary of what happened during 
the consent decree negotiations, and that’s all it purports 
to be. Now, I think we are entitled to show at the very least 
[Tr. 702] that the document is true and correct and to put 
on the stand a man who has personal knowledge of what 
happened. I have no intention of going into great detail of 
negotiations, but I think it essential that this record know 
what happened, otherwise I would say if this is irrelevant, 
then count three of the complaint ought to be stricken. 

Hearing Examiner Lipscomb: What do you say to that, 
Mr. Suss? 

Mr. Suss: Well, I say that count three of the complaint 
is based upon the use of the consent decree. 

Hearing Examiner Lipscomb: That is the way I view 
the matter, that it is the use and not the detail processes. 
I don’t think we are concerned in this matter with the detail 
processes by which you finally reached a consent decree. I 
think that is beyond the scope. I will, however, permit you 
to xo into the matter if you will make it brief. 

Mr. Mullin: We will make it brief, sir, thank you. 
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Q. Mr. Myers, keeping your answer as brief as you can, 
will you describe these negotiating sessions and tell us what 
happened? 

A. Well, we agreed first that we would take up the— 
what we now call the prohibited claims, the things which 
we were to be prohibited from saying or using, rather, most 
of this is related to printed material, and that was done 
[Tr. 703] rather speedily. There was no great difference 
of opinion among us. As a matter of fact, many of the items 
were items that we had never used or approved, and with 
that out of the way, then we began a discussion of what 
we call the allowable claims, and I would say that 90 percent 
of the time spent in conference on this matter was spent 
on the so-called allowable claims. There was considerable 
difference of opinion. 

Q. Now, in what way did Mytinger & Casselberry and 
Nutrilite Products present their requests or demands with 
respect to the allowable claims? 


Mr. Suss: I object to that, Your Honor, that is going into 


minute details of irrelevancies, how they presented their 
demands. 

Mr. Mullin: May I ask the question as an offer of proof 
and ask that you rule on it then, Mr. Examiner? 

Hearing Examiner Lipscomb: All right, proceed. 


By Mr. Mullin: 


Q. Would you go ahead, Mr. Myers? 

A. You mean during the conference negotiations? 

Q. Yes. 

A. Well, I think we started out, I had prepared a rather 
lengthy statement of claims which were based partly upon 
the findings of fact which the Food & Drug Administration 
had made in I think it was late 1940 or 1941, preliminary 
(Tr. 704] to the issuance of regulations for the labeling 
of vitamin-mineral products, also information taken out of 
the most authoritative works, books by authors whom I 
knew the Food & Drug Administration regarded as au- 
thorities and experts in the field, and that was submitted 
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initially as the basis for discussions, and we would take up 
item by item and agree to use it or not to use it. 


Mr. Mullin: I will offer the answer, Mr. Examiner. 
Hearing Examiner Lipscomb: It is all right. 


By Mr. Mullin: 


Q. Now, one final question on this aspect of the matter, 
Mr. Myers, were the FDA negotiators willing at the begin- 
ning of the negotiations to accept what they finally ac- 
cepted in the allowable claims? 

A. Well, that’s a difficult question. If you mean by that 
were they in full accord with all of the claims which I had 
written out and with which we started, the answer would 
be a positive no. There were many of them which they 
challenged, and the ones which were ultimately accepted 
and put in this decree were matters which they finally 
agreed upon, and as I say, many of them were taken either 
from their own findings of fact, which those of course they 
could not very well dispute, there were some taken from the 
United States Department of Agriculture’s year book of 
1939, and when support of that kind was presented to them, 
why, they rather [Tr. 705] readily assented to it, but there 
was some that were not. 


Mr. Mullin: May I show the witness Commission Exhibit 
No. 19-B? Do you need to see it, Mr. Suss? 


By Mr. Mullin: 


Q. Mr. Myers, I am going to show you what has been 
marked for identification and received in this proceeding 
as Commission’s Exhibit No. 19-B, and I want to call your 
attention particularly to the third full paragraph in that 
document, that is the paragraph beginning with the words, 
‘‘The next round was scheduled.’’ Insofar as that para- 
graph purports to be a summary statement of facts, let me 
ask you first, are you personally familiar with the facts 
there purported to be stated and summarized? 

A. May I read the paragraph preceding, Mr. Mullin? 

Q. Yes. 
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Are you personally familiar with the facts purported to 
be summarized in the paragraph I have identified? 
A. Yes, definitely. 


Mr. Suss: What paragraph is that? 
Mr. Mullin: That is the paragraph beginning ‘‘The next 
round was scheduled.”’ 


By Mr. Mullin: 


Q. Tell us whether or not that paragraph in this docu- 
ment, Commission Exhibit No. 19-B, is a true and accurate 
statement of those events. 

(Tr. 706] A. Is this document a true statement? 

Q. Yes. 

A. Yes. 

Q. Is it false or misleading in any particular? 

A. Certainly not false, and I see nothing misleading 
about it. 

Q. Mr. Myers, let me ask you, to put it in context at this 
point of the record, has there been a document similar to 
the Nutrilite consent decree prior to April 6, 1951? 

A. Never. 

Q. Has there been one since then? 

A. No. 

Q. Would you turn over to the next page of this Com- 
mission Exhibit No. 19-B, the first three or four lines on 
the next page, that is the line beginning with the words 
“These are rights,’? and ending with the words ‘‘a good 
one.’’ Are those statements correct? 

A. Yes, they are correct. 

Q. Now, Mr. Myers, in the injunction action brought by 
the Food & Drug Administration, or the United States 
against Mytinger & Casselberry or Nutrilite Products, was 
there in the complaint a claim for restitution of money? 

A. Yes. 

Q. And what did the claim ask for? 

A. Restitution of all money which Mytinger & Cassel- 
berry had received from the sale of Nutrilite up until that 
time. 

Q. And what happened to that claim during the consent 
decree negotiations? 
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A. Well, it was ultimately dropped. There was consider- 

able discussion about it. When I asked Mr. Harvey whether 
he was going to ask the Court to assume without any proof 
that every box of Nutrilite which Mytinger & Casselberry 
had sold had been sold under what they claimed was mis- 
representation, or was he going to bring from the four cor- 
ners of the United States several thousand purchasers, in 
that connection I pointed out to him that there were many, 
many users of Nutrilite who had never seen a piece of 
literature or even been solicited by a distributor, but who 
had’ bought strictly through the recommendation of some 
friend or other user, and after that he abandoned his claim 
for restitution. 
(Tr. 708] Q. Now, Mr. Myers, following the issuance 
of the consent decree, that is, in the months subsequent to 
April of 1951, did Mytinger & Casselberry revise its dis- 
tributor application form? 

A. Yes. 

Q. Did you play any part in that process or revision, 
I mean you personally? 

A. Yes, I did. 

Q. Did you play any part in inserting into the applica- 
tion form the provision with respect to a distributor sell- 
ing a competing product at the same time he is selling 
Nutrilite food supplement? 

A. It is my recollection, and I may be mistaken about 
this, but that was my idea, either that I certainly con- 
curred in it. 

Q. Let’s have defined the extent to which you might 
be mistaken, what are the alternatives? 

A. Well, either I proposed it originally, and other 
counsel approved it, or one of other counsel suggested it, 
originated it, and I approved. I am quite sure that I 
originated that idea, and I have reasons for believing that. 

Q. Did you either propose it or endorse the proposal 
as one of M & ©’s legal advisors? 

A. Yes. 

Q. What was your purpose in endorsing the proposal 
that it be added to the form, or proposing it? 

(Tr. 709] A. There were several considerations that 
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entered into that; one was the fact that during our litiga- 
tion the Supreme Court of the United States in the 
Cordell case had held that all literature used in the sale 
of a product was labeling, regardless of when or how 
shipped. Prior to that time we had a decision of our Ninth 
Cireuit Court of Appeals holding that literature not 
shipped with the product did not accompany it and was 
not labeling, but the Supreme Court reversed that, so that 
was one consideration. 

Another consideration was the fact that many of the 
charges in the Complaint were based upon things that we 
had not done or said or had been contained in our litera- 
ture, but had been picked up by our distributors from 
other literature; there was some very unscientific litera- 
ture available at that time on the subject of vitamins and 
minerals; and thirdly, we were, after this long drawn-out 
years of litigation, we were most desirous of not having 
our product or our distributors or our sales involved in 
any litigation. Another consideration was the fact that 
we had some competitors at that time who were using 
literature that either directly violated the decree or would 
misbrand the product for other reasons if used in connec- 
tion with the sale of Nutrilite, so to keep our people 
immune from any possible entanglements of that kind we 
first—I should have said that the first proposal in con- 
nection with that application was one which led [Tr. 710] 
naturally to this other one, and that was that the dis- 
tributor should use only literature approved by Mytinger 
& Casselberry, and that sort of naturally led to the other 
idea that if they sold a competitive product, and prior 
to that time we had not, the company policy had not 
prohibited, prevented distributors from selling other 
products, we saw the possibility that through the litera- 
ture of competitive products which would either violate 
this decree or which would misbrand it from, because of 
other facts, or false statements in that literature, that 
there was a possibility our distributors might get involved 
in litigation. 

Q. Would you, Mr. Myers, as'an attorney specializing 
in food and drug law, tell us how either the consent decree 
or the provisions of the Federal Food, Drug and Cosmetic 
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Act can be violated by a Nutrilite distributor through use 
either of another company’s literature or through use of 
any literature or document not authorized by Mytinger & 
Casselberry; how can this happen under the law? 

A. Well, as I have stated, the Supreme Court of the 
United States had held, and that is still the law, that any 
literature used in the sale of a product, regardless of 
where it comes from, or regardless of when shipped, is 
labeling, and the law says a product is misbranded if its 
labeling is false or misleading in any particular, so the 
use of any literature, whether it is competitive literature 
or a book [Tr. 711] bought in the book store that contains 
false statements concerning the efficacy of vitamins and 
used in the sale of the product would misbrand it. 

Q. Now, let me ask you this: What is your purpose in 
suggesting the addition of this clause or endorsing the 
suggestion of the addition of this clause to the applica- 
tion form; was your purpose to cause M & C to monopolize 
the field or to cause it to have an adverse effect on com- 
petition? 

A. I gave no thought to that point, that thought never 
entered my mind. I was approaching it strictly from a 
legal standpoint, that would be a matter of the Sales 
Department. 


Mr. Mullin: May I have marked for identification Mr. 
Examiner, a booklet entitled on the cover, ‘‘TYM,’’ three 
capitals. It is a 72 page booklet. 

Hearing Examiner Lipscomb: It may be marked 
Respondent Exhibit No. 16. 


(The paper referred to was marked Respondent’s 
Exhibit 16 for identification.) 


By Mr. Mullin: 


Q. Mr. Myers, I hand you what has been marked for 
identification here as Respondent’s Exhibit No. 16, and 
let me ask you, was that a booklet being used in 1951 by 
a direct selling competitor of Nutrilite food supplement? 

A. Yes. 

Q. Now I ask you if use of that booklet by a distributor 
[Tr. 712] of Nutrilite food supplement in the sale of 
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Nutrilite food supplement would violate or would have 
violated the consent decree or would constitute or would 
have constituted a misbranding of Nutrilite under the 
Federal Food, Drug and Cosmetic Act? 

Mr. Mullin: May I suggest a page to the witness to 
save time, Mr. Examiner? 

Hearing Examiner Lipscomb: Yes: 


By Mr. Mullin: 


Q. I call your attention specifically to Page 36, Mr. 
Myers. 

A. Page 36, yes, here is a statement on Page 36 that 
would be a direct violation of the consent decree. 

Q. Will you read that statement into the record, please? 
Don’t endorse it, just read it. 

A. ‘‘It can be truly said that all diseases or ill health 
except from accident, poison infection and exposure, is 
basically the result of malnutrition.’’ 


Q. Is that statement prohibited by the consent decree? 

A. It is. 

Q. In your opinion it is also a violation of the Federal 
Food, Drug and Cosmetic Act? 

A. Definitely. 

Q. Are there other statements in this booklet which, if 
used, would have violated the consent decree or would 
constitute or would have constituted a misbranding of 
Nutrilite under [Tr. 713] the Federal Food, Drug and 
Cosmetic Act? 

A. Yes, indeed there are, several of them here. 

Q. Now, Mr. Myers, turning your attention to another 
matter, were there at this time, and I mean in the months 
in 1951 subsequent to the issuance and agreement on the 
consent decree, were there any direct selling competitors 
of Nutrilite who were using any publications of the Lee 
Foundation? 

A. I think they were all using them. 

Q. And are there any publications of the Lee Founda- 
tion which are specifically banned by the consent decree? 

A. Yes. 
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Mr. Mullin: I will offer Respondent’s Exhibit No. 16 
at this time, Mr. Examiner. 

Mr. Suss: I object to Respondent’s Exhibit No. 16 as 
being irrelevant and immaterial to this proceeding. 

Hearing Examiner Lipscomb: Objection sustained. 

Mr. Mullin: Could I be heard on this, sir? 

Hearing Examiner Lipscomb: You may, but I cannot 
see—This is too far afield. 

Mr. Mullin: Our position, Mr. Examiner, and one of 
our important theories of the case, is what I will call the 
exclusive dealing clause, which was added to our applica- 
tion form and came into use in our company for a very 
particular purpose which this witness has testified to and 
which other witnesses will testify to, and this is a factor 
[Tr. 714] to be weighed by you and the Commission and 
the Court in assessing Count 1 of the Complaint in this 
action, exclusive dealing clause. I don’t ask you, I 
wouldn’t presume to ask you to rely upon our theory of 
the case in a ruling on evidence, but it is our theory of 
the case that our exclusive dealing clause is justified, and 
indeed is necessary for this reason, the facts as to why it 
was put in has been testified to, and this Exhibit No. 16 
demonstrates that our motivation in adding it to the 
application form was a sound motivation and that we had 
good cause, and I offer it for that limited purpose. I 
certainly don’t offer it for the truth of the matters therein 
asserted. I offer it only as background and as evidence 
that what motivated us in doing what we did after the 
decree was something very sound and very real. 

Mr. Suss: Your Honor, I fail to see how the use of an 
exclusive dealing agreement is going to prevent dis- 
tributors from going out and acquiring any kind of litera- 
ture they may wish to acquire or use in selling any 
product. 

Mr. Mullin: And that is Mr. Suss’ theory of the case, 
sir, and ours is quite different. 

Hearing Examiner Lipscomb: I cannot see how this 
document, not used by you but used by others, becomes 
relevant in this case, merely because you contend it has 
some false statements contained in it. There may be many 
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[Tr. 715] people making false statements in literature, 
but certainly all of that literature wouldn’t be relevant in 
this proceeding. 

Mr, Mullin: I am not offering it all, sir; just this as an 
example. I apologize for arguing your ruling— 

Hearing Examiner Lipscomb: | You are not arguing. 

Mr. Mullin: —because this is so important to us, could 
this accompany the record as an offer of proof? I realize 
it is not accepted into evidence, but I would like to have 
it go forward as an offer of proof. 

Mr. Suss: I object to it going in the record for any 
purpose, Your Honor. 

Hearing Examiner Lipscomb: I am sorry my opinion 
differs from yours, but I cannot accept it. 

Mr. Mullin: All right, sir. Do I understand, then, that 
I keep this in my possession, instead of it going to the 
reporter? 

Hearing Examiner Lipscomb: Yes, it is rejected. 


(The document referred to, heretofore marked for 
identification as Respondent’s Exhibit 16, was rejected.) 


By Mr. Mullin: 


Q. Now, Mr. Myers, what is the Lee Foundation and 
what is the nature of its publications? 

A. Well, its owner, Dr. Royal S. Lee, who is a dentist, 
although he has not practiced for some 30-odd years, they 
(Tr. 716] publish many items in pamphlet form, booklets 
and books, on nutrition, which is very unscientific and very 
contrary to the consensus of scientific opinion. 

Q. Now, Mr. Myers, you have in front of you the docu- 
ment entitled ‘‘Know~Where You’re Going,’’ which is 
Commission Exhibit No. 23 in this proceeding. I call your 
attention—I believe counsel has this, Mr. Examiner—I call 
your attention to Page No. 12 of that document, which 
contains among other things a list of papers and publica- 
tions. Were any of the papers and publications listed 
there on page 12 in use in 1951 by any direct selling com- 
petitor of Nutrilite food supplement? 
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Hearing Examiner Lipscomb: Would you read that 
question back? 


(Record read.) 
Hearing Examiner Lipscomb: Thank you. 


A. The pamphlet ‘‘Soil of Foundational Health,’’ by 
Arnold Yerkes, was I think in use by practically all of our 
competitors. 


Mr. Suss: Maybe I misunderstood the question; did you 
say in use by competitors? 

Mr. Mullin: I said in use by any direct selling com- 
petitors of Mytinger & Casselberry. 

Mr. Suss: Oh, I understand now. Thank you. 

The witness: And the pamphlet ‘‘The Need for 
[Tr. 717] Vitamins’’ by Stambovsky: 

Mr. Suss: I must object to this question and answer 
as having no relevancy in this proceeding whatsoever. 

Mr. Mullin: May I ask he be permitted to finish the 
answer? 

Hearing Examiner Lipscomb: He may finish the an- 
swer. 

The witness: —and published by the Lee Foundation, 
was also I think in general use. Those are the only ones 
that I can be certain about. 


By Mr. Mullin: 


Q. Now, Mr. Myers—I don’t want to interrupt counsel 
if he has an objection? 


Hearing Examiner Lipscomb: He has objected to this 
answer. The answer is in the transcript and it may stand. 

Mr. Mullin: All right, sir. 

Hearing Examiner Lipscomb: Although I truly think it 
is irrelevant to this proceeding. 

Mr. Mullin: I just have, Mr. Examiner, and I want you 
to understand this, about two more questions on this line 
that I would like to proceed on, and see how we get on 
with these. 

Hearing Examiner Lipscomb: All right. 
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By Mr. Mullin: 


[Tr. 718] Q. Are there today, in 1959, any items of litera- 
ture specifically authorized by direct selling competitors of 
Mytinger & Casselberry for vitamin-food supplement prod- 
ucts which, if used in the sale of Nutrilite, would constitute 
a violation of the consent decree or a misbranding of the 
product? 

A. Yes. 


Mr. Mullin: Mr. Examiner, I would like to cut this short. 
I am going to identify an exhibit which I am sure, because 
of your prior ruling, you are going to reject. May I state 
on the record that I offer it and I would offer to prove that 
the document entitled ‘‘A Report on the Health of the Na- 
tion,’ by M. Coda Martin, M. D., is a document used today 
in the sale—let me withdraw that—is a document which 
was used within the past year in the sale of a product 
known as Visan, which is a direct selling competitor of 
Mytinger & Casselberry, and that this document contains 
statements which, if used in the sale of Nutrilite food sup- 
plement, would violate the consent decree and constitute a 
misbranding of the product. 

I would also offer to prove that this particular document, 
insofar as it is an article by Dr. Martin, does not refer 
specifically to Visan or any other product, and is as suscep- 
tible to the sale of Nutrilite, if it were to be permitted to 
be used, as in the sale of any competitor of [Tr. 719] 
Nutrilite. 

Mr. Suss: Same objection, Your Honor, irrelevant. 

Hearing Examiner Lipscomb: Same ruling. 

Mr. Mullin; I make that offer of proof. 

Hearing Examiner Lipscomb: The sins that others com- 
mit do not automatically or by comparison make the re- 
spondent necessarily 

Mr. Mullin: Yes, sir; our purpose is to avoid the sins 
that others commit, that is our theory in offering the thing. 
T certainly don’t want to be understood as endorsing these 
documents; far from it. 

Hearing Examiner Lipscomb: Just a second. You didn’t 
mark that as an exhibit? 
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Mr. Mullin; No, sir, I didn’t see any point. I thought I 
would merely make my offer of proof in one neat package 
in the record. 

Hearing Examiner Lipscomb: All right. 


By Mr. Mullin: 


Q. Since April 6, 1951, which you will recognize as the 
date of the consent deerce, tell us in a general way what 
Mytinger & Casselberry has done to insure compliance with 
the consent decree, with respect to release of literature and 
that sort of thing, for example? 

A. Well, as I have stated, all advertising, all sales ma- 
terial that can be considered labeling, is passed upon by me 
[Tr. 720] and we have two other attorneys or officers who 
also pass upon them. My judgment isn’t conclusive or final, 
and every bit of advertising or sales material goes through 
the hands of all three of counsel for the company before it 
is printed or used. 

Q. Now, Mr. Myers, does Mytinger & Casselberry as a 
practical matter have any means of policing the literature 
of its competitors, or does it have any control over the 
contents of the literature of its competitors? 

A. Of course not. 

Q. Mr. Myers, what is the effect on a company distribut- 
ing a product if that product is held to be misbranded in a 
seizure action instituted against it by the Food and Drug 
Administration? 


Mr. Suss: May I have that question read, please? 
The Witness: Yes, I would like to hear it, too. I don’t 
understand it. 


(Record read.) 
Mr. Mullin: Let me withdraw that. 


By Mr. Mullin: 


Q. Let us suppose, Mr. Myers, that a shipment of Nutri- 
lite is subject to seizure, and a seizure and a libel is filed 
against it. After that shipment of Nutrilite has been sold 
by Mytinger & Casselberry to a key agent whom we will 
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call John Smith in, say, the State of Mississippi, actually 
at the time of the seizure who has title to the Nutrilite? 
(Tr. 721] A. You mean before the seizure, after the sei- 
zure? 

Q. After the sale, who has title? 


Mr. Suss: I object to this, Your Honor, as being ir- 
relevant. 

Hearing Examiner Lipscomb: The objection is sustained; 
that is a purely legal question. 

Mr. Mullin: Mr. Examiner, 

Hearing Examiner Lipscomb: I know, but there is no 
justification for asking this lawyer to advise the Federal 
Trade Commission on matters of law. 

Mr. Mullin: Yes, sir, and I didn’t mean to do that. My 
point is this: Mytinger & Casselberry suffers from a sei- 
zure action regardless of when made or regardless of who 
caused it to be made. <A decree of condemnation, even 
though we no longer own the product, injures us, and I 
will offer to prove that, if I may. May I proceed with that? 

Hearing Examiner Lipscomb: Yes. 


By Mr. Mullin: 


Q. As a practical matter, what is the effect on Mytinger 
& Casselberry if a decree of condemnation is entered 
against a Nutrilite food supplement? 

A. The first adverse effect of course is that our com- 
petitors publicize it extensively and use it against us, and 
of course it reflects upon the product and the company to 
have a seizure, particularly if it ends in default. It has a 
very adverse [Tr. 722] effect upon the prestige of the prod- 
uct and the company. 

Q. Suppose it doesn’t end in default, but a decree of 
condemnation after trial, same effect? 

A. Same effect. 

Q. Mr. Myers, since April 6, 1951, has Mytinger & Cas- 
selberry taken any steps to advise distributors of Nutrilite 
food supplement about the contents of the consent decree? 

A. Well, the decree itself provides that we were required 
to—Paragraph 11 provides that we shall call this decree 
to the attention of every present distributor who sells or 
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offers for sale Nutrilite food supplement, and require each 
such distributor to sign a written statement that he has 
read the decree, and we still do that, and of course follow- 
ing the approval of the decree, the signing by Judge Har- 
rison, why, we 

Q. By whon, sir? 

A. Judge Harrison; we got out several explanatory 
statements so that people in the field would understand. 

Q. In explaining the consent decree or releasing it to 
the field, does Mytinger & Casselberry emphasize only the 
allowable claims? 

A. Oh, definitely not. We stress the prohibited as well 
as the allowable claims. 

Q. Mr. Myers, has the consent decree been a benefit or an 
assistance to Mytinger & Casselberry in the sale of 
Nutrilite? 

(Tr. 723] A. Tremendously. 

Q. Since this decree contains prohibitory provisions, 
would you explain how it can nevertheless also be a bene- 
fit and an assistance in the sale of Nutrilite? 

A. As I stated earlier, many of the prohibitive claims 
were things that we had never done nor intended to do 
or wanted to do, many of them were based upon things 
that had been done in the field by distributors, oral state- 
ments and the use of other literature. The decree contains 
a fair representation of the consensus of scientific opinion 
as to the purpose of vitamins and minerals, their fune- 
tions, their place in nutrition, and the allowable claims 
contain in my opinion all the information that any com- 
pany needs to sell a vitamin-mineral food supplement on 
an honest, legitimate basis. 

Q. Mr. Myers, since April 6, 1951, has Mytinger & Cas- 
selberry, and I am asking for your knowledge, or any 
agent of Mytinger & Casselberry, represented the consent 
decree as amounting to an endorsement or approval of 
Nutrilite food supplement by the United States Govern- 
ment, the United States District Court, or the Food and 
Drug Administration? 

A. Absolutely not. 

Q. Since that time has Mytinger & Casselberry or any 
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of its agents in any way represented that the allowable 
claims are applicable only to Nutrilite food supplement? 


(Tr. 724] Mr. Suss: I object to this, Your Honor. This 
is a conclusion for you to decide at the close of the case 
based on all of the evidence, not for Mr. Myers to decide. 


Hearing Examiner Lipscomb: Would you read the 
question? 


(Record read.) 


Hearing Examiner Lipscomb: It is a question that we 
must pass on, but it will not hurt for him to give his 
answer as an opinion on his part. He may answer. 


By Mr. Mullin: 


Q. Go ahead, sir. 

A. The answer is no, and on the contrary, even I think 

from the publication, this ‘‘Know Where You’re Going,’’ 
was the first, practically, at least, the first literature put 
out in connection with it, and in this we said it is our 
hope that this decree will serve as a pattern for permis- 
sible claims that may be made for the need and effect 
of a supplementation of a diet with vitamins and minerals, 
and that has been our position ever since. We wish every- 
body would use them. 
(Tr. 725] Q. Mr. Myers, would you turn to Paragraph 
12 or the consent decree, this is in Commission Exhibit 
No. 23, Mr. Examiner, and that is on Page 14, Paragraph 
Roman numeral XII. Would you tell us please, sir, if 
Paragraph XII provides to Mytinger & Casselberry and 
rights or privileges not enjoyed by the whole world, and 
if so, what. 

A. Well, of course, the Act nor the regulations, nor any 
other law specifically gives anyone in the food or drug 
business the right to submit their literature to the Food 
and Drug Administration. 

Q. What was that again, sir? 

A. Would you read the answer. 


(Record read). 
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By Mr. Mullin: 


Q. Are you saying the Act does give the right or does 
not? 

A. Does not. 

Q. All right, go ahead. 

A. Does not give the right, and this provision in the decree 
specifically gave Mytinger & Casselberry the option to 
submit their literature and to require the Administration 
to comment upon it within a reasonable time. That of 
course no one else has, no one else had ever been given 
that right by Court decree, nor have they been given it 
since. 

Q. Now, Mr. Myers, have you as a food and drug 
attorney had experience for companies other than My- 
tinger & Casselberry [Tr. 726] in submitting literature 
to the Food & Drug Administration for inspection and 
comment? 

A. I have. 

Q. What is that experience been? 

A. Well, early in my experience in this field I submitted 
practically everything to the Food & Drug Administra- 
tion, and I have had many clients who had submitted their 
literature and labels and other material to Food & Drug 
before coming to me. 

Q. And what was the Food & Drug Administration’s 
reaction upon these submissions, what did it do? 

A. Well, they had what was practically a form or stereo- 
type letter, and in the majority of instances it was to this 
effect, ‘‘In our opinion this label or labeling violates the 
Federal Food, Drug and Cosmetic Act. We are enclosing 
a copy of the Act for your information, and point out that 
under the law the responsibility of living up to it is yours.’’ 

Q. Now, since April 6, 1951 has Mytinger & Casselberry 
submitted proposed labeling for Nutilite food supplement 
to FDA? 

A. Yes. 

Q. Now, has FDA commented on that in the way you have 
indicated it had commented previously? 

A. No, they have commented constructively. In some 
instances they have criticized it, but they have always 
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pointed out [Tr. 727] the basis of their criticism or objec- 
tion, and they have been very helpful. 

Q. Mr. Myers, at the time of the consent decree negotia- 
tions, and immediately thereafter, was there any discussion 
about application of the allowable claims to the industry 
generally, and if so, what was it? 

A. On our final conference, after we had agreed, I don’t 
believe the final draft had been prepared at that time, but 
we were in agreement on all matters included in this, one 
of our counsel, and I don’t recall which one it was, I believe 
it was Mr. Simpson, said to Mr. Harvey, I think that you 
should agree with us that you will make this decree a code 
for all people in the food supplement business so that 
they will have to abide by it, and Mr. Harvey pointed out, 
he said under our law we have no power to make codes. 
I believe he mentioned the fact that the Federal Trade 
Commission had that power but they didn’t, but he said 
I assure you that we will use our best efforts to see that 
all people in the field comply with this decree. 


Mr. Mullin: No further questions. 


Hearing Examiner Lipscomb: We will have a five-minute 
recess. 


(Recess. ) 
Hearing Examiner Lipscomb: On the record. 


[Tr. 728] Cross-Examination. 


By Mr. Suss: 


Q. Now, Mr. Myers, was it your testimony that you ad- 
vised Mytinger & Casselberry both as individuals and as a 
corporation on their literature used in the promotion of 
Nutrilite, or was your advice limited to advice to the cor. 
poration? 

A. No, my field, Mr. Suss, is entirely in relation to label- 
ing, advertising and labeling. 

Q. Well, that is what I am referring to, your advise to 
them. 

A. I serve strictly as a food and drug counselor. 
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Q. Serve whom? 

A. Mytinger & Casselberry. 

Q. The corporation or the individuals or both? 

A. We don’t make that distinction; it is the company. 


Mr. Mullin: Let him finish his answer, please, Mr. Suss, 
I don’t think the witness finished his answer. 


By Mr. Suss: 


Q. Did you finish your answer? 

A. Well, it is the corporation, the company that dis- 
tributes the products. 

Q. All right, perhaps you misunderstood me. There was 
a time when there wasn’t a company and these gentlemen 
operated as individuals, is that correct, or as a partnership? 

A. That is correct, and I have forgotten just when the 
[Tr. 729] corporation—— 


(Tr. 739] Q. Now, I think you testified that in the early 
days after the issuance of the injunction, after April 6, 


1951, that you forwarded all of the labeling to the Food 
& Drug Administration on behalf of Mytinger & Cassel- 
berry. 

A. Let me correct you. There never was an injunction is- 
sued, you mean the decree, you mean the injunction action, 
or do you mean this? 


* - * * * ° * 


[Tr. 744] Q. I didn’t say cure, sir; I said mention of 
diseases, 

A. Well, how would you mention them unless, in con- 
nection with a product, unless a statement or implication 
that the product would be effective in the disease. 
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(Tr. 767] J. Harry Essent was thereupon called as a wit- 
ness for the Respondents and, having been first duly sworn, 
testified as follows: 


Direct Examination: 

* - * * * * * 
(Tr. 768] Mr. Mullin: Mr. Examiner, if Counsel will in- 
dulge me a leading question merely to summarize some 
prior testimony, I don’t think there will be any dispute of 


this—well, I will consult with counsel before this state- 
ment on the record. 


(Discussion off the record.) 


By Mr. Mullin: 


Q. Mr. Ebbert, is it correct that during the time you 
were with Abundavita, which was from July 1, 1955 to 
June 15, 1957 its sales volume figures were as follows: 

For the year ending July 1, 1956, approximately $2,500,- 
000; and for the year ending July 1, 1957, approximately 


$5,000,000. Is that correct? 

A. That is correct. 

Q. And how many distributors did Abundavita have 
when you went with that company, that is, July 1955? 

A. Approximately 2500. 

Q. And how many did it have when you left at the end of 
June, 1957? 

A. In excess of 30,000. 

Q. Now, let’s go back to this period when you were with 
Abundavita. First, tell me what Abundavita was, I suppose 
I should say was at that time. 

A. A food supplement. 

Q. Sold by direct selling? 

(Tr. 769] <A. Yes. 

Q. What were the various units, if there were various 
units, of Abundavita; what was their price and for what 
period of time was each unit designed? 

A. Well, we had a six-month unit which sold for $24, a 
three-month unit which sold for $12.50, and a one-month 
unit which sold for $5.25. 
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Q. Now, if a customer had the six-month unit and con- 
sumed the product in the amount recommended on the label 
every day, how long would that unit last him? 

A. Six months. 

Q. All right sir, that is the meaning of the six-month 
unit? 

A. That is right. 

Q. Now, during the time that you were with Abundavita, 
how much did it cost a retail customer to buy a year’s 
supply of Abundavita? 

A. $48. 

Q. And do you have knowledge of how much it cost a 
retail customer to buy a year’s supply of Nutrilite food 
supplement? 

A. Yes, I do. 

Q. What is it? 

A. Just slightly under $200, I believe $198. 

Q. Now, you have testified that for the year ending 
June 30, 1957, Abundavita sales volume was about $5,000,- 
000. 

(Tr. 770] A. That is right. 


(Tr. 772] Q. What company are you with at the present 
time? 
A. Nutri-Bio Corporation. 
Q. And does that corporation distribute food supple- 
ments? 
. Yes, sir. 
. Direct selling? 
. Yes, sir. 
How many Nutri-Bio units are there, Mr. Ebbert? 
- Just one. 
And what is the price? 
$24. 
For what period of time? 
. It is a six-month supply. 
And how much, then does a year’s supply cost? 


$48. 


POrPOoOPOPOPOD 
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Q. What were the Nutri-Bio sales for the most recent 
12-months period, and I will ask you for the retail sales 
figure for the year ending May 31, 1959. 

A. Four million dollars. 


* * * * * * * 


(Tr. 775] When was Nutri-Bio organized, Mr. Ebbert? 

A. July 1957. 

Q. That is, it began new at that time? 

A. That is right. 

Q. Does it have any other product to sell, any other 
vitamin mineral food supplement, other than the one you 
have described? 

A. No, sir. 

Q. How did it go about obtaining distributors to sell 
on the direct selling method? 

A. We advertised in the trade papers, the direct selling 
trade papers, newspapers in various localities that our 
officials visited in the interest of recruiting. 

Q. What are the direct selling trade papers you had 
reference to? 

A. We only actually used one, Specialty Salesman. 

Q. Is this a periodical? 

A. Yes, monthly. 

Q. To whom is it addressed? 

A. To the direct selling field. 

[Tr. 776] Q. Is there another such periodical in the field? 

A. Yes. 

Q. Now, you organized in July of 1957, did you ever get 
to the point where you had as many as 1,000 distributors? 

A. Yes. 

Q. And how soon after your organization did you get to 
the point where you had 1,000 distributors? 

A. As we launched our new package on October 8, we 
calculated that by and large our gross had been gradual up 
to the 1,000 mark. 

Q. October 8 of what year? 

A. 1957. 

Q. Four months after you organized? 

A. That is right. 
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Q. Now, has there been any month since October of 1957 
when Nutri-Bio has added less than 100 new distributors? 

A. No, sir. 

Q. At what rate are you currently adding distributors? 

A. In the neighborhood of 1,000 distributors per month. 

Q. Per month? 

A. Yes. 

Q. How many authorized distributors does Nutri-Bio 
have today? 

A. In excess of 18,000. 


Rosert L. Myrincer was thereupon called as a witness 
for the Respondent and, having been first duly sworn, testi- 
fied as follows: 


Cross-examination: 
* * * * * * * 
(Tr. 803] Q. Now, as a matter of fact, sir, didn’t you use 


that card in this way: You would approach the prospect and 
say how do you do, I am Bob Mytinger, I haven’t a thing 


for you to buy today, actually I am looking for people who 
are not well, who are troubled with any of these ailments, 
and you show the list on the card. Is there anyone in your 
home who has any of these troubles, any children who are 
not perfectly well; isn’t that the way you used it? 

A. Ido recall I did use that for a period of time in that 
manner. 


[Tr. 822] PROCEEDINGS 


Hearing Examiner Lipscomb: The hearing will come to 
order. 


Lee S. Mytincer was thereupon called as a witness for 
the Respondent and, having been first duly sworn, testified 
as follows: 


Direct examination. 


By Mr. Mullin: 


Q. Will you please state your name? 
A. Lee §. Mytinger. 
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Q. Would you please spell your last name for the re- 
porter? 

A. M-y-t-i-n-g-e-r. 

Q. May I have your residence address, sir? 

A. No. 7 Wideloop Road, Rolling Hills, California. 

Q. Mr. Mytinger, would you define for us, please, direct 
selling? 

A. Well, direct selling is all types of selling wherein 
the sales person goes to the prospect or customer rather 
than the customer or prospect going to a store or some- 
thing of that type. 

Q. Now, would you tell us, Mr. Mytinger, who among the 
adult population are potential direct sellers and specifi- 
cally who are potential distributors of Nutrilite food sup- 
plement? 

A. Any adult person over the age of eighteen who is 
honest and has a reputation that is at least known inso- 
far—that we [Tr. 823] do not know that has a reputation 
which is not a—well, detrimental. 

Q. What are the qualifications are necessary to become 
a Nutrilite distributor? 

A. That, plus the ability to read and write. 

Q. Are there any disqualification of race, color, creed or 
education or sex? 

A. No. 

Q. Does a person have to have a store or a fixed retail 
location outside of his home in order to become a Nutrilite 
distributor? 

A. No. 

Q. What percentage of the Nutrilite distributors are 
part-time distributors? 

A. Eighty-five, ninety, maybe even a little higher, per- 
centage than that. 

Q. What percentage have offices or retail locations out- 
side of their homes? 

A. Ido not know the percentage, but there are very few. 

Q. Does Mytinger & Casselberry distribute products 
other than vitamin and mineral food supplement products, 
meaning at this time? 

A. Yes. 

Q. What types of products are they? 
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A. Skin care products at the present time. 


* * * * * * 


[Tr. 826] Cross-examination: 


[Tr. 857] The Witness: You said the first sentence of 
the second paragraph? 


By Mr. Suss: 


Q. Yes, sir. 
A. “The following are accounts of people who use Nu- 
trilite to improve their health.’’ 
Q. Thank you. Then there follows, does there not, a 
number of testimonials? 
A. I will have to read them. 
Q. All right. Look them over, please. I will ask you to 
read some ‘specific ones to save time. 
fae this one beginning with ‘‘A World War II veteran.’ 
A. ‘“‘A World War II veteran of 26 had severe sae 
aches almost continuously. After three months on Nutrilite 
I was only bothered with these headaches at five or seven- 
day intervals. After six months I was able to go at least 
three or four weeks without their occurrance. "There was 
little changes from this point on until I had been on [Tr. 
858] Nutrilite for 20 months. By the end of two years 
IT am almost completely free from all headaches.’ 


* * * * * * * 


Q. The testimonial you just read was submitted by your 
son, Robert L. Mytinger, was it not? 

A. I do not know. 

Q. I ask you to read the testimonial on page 47, begin- 
ning with “A friend of the writer.’ 


* . * * * * * 


A. ‘‘A friend of the writer, 52 years old, had an affliction 
carried over from the First World War. He would go 
along with only minor pains in his back, when suddenly, 
without warning, he would find himself bent over and 
unable to straighten out his back and stand erect. He 
would be taken in his bent condition to an osteopath who 
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would straighten him out. A board of Army doctors told 
him there was no cure except an operation, which was 
not recommended.’’ 


* * * * * * 


Q. Who submitted that testimonial, sir? 

A. It is not a testimonial. That is a statement of some- 
[Tr. 859] body saying, ‘‘a friend of theirs.’’ 

Q. Who submitted it? 

A. It could refer to me, but it would not necessarily. 
I do not know that it did. 

Q. Did you or did you not submit it for use in this 
booklet? 

A. I did not submit a testimonial, to the best of my 
knowledge and recollection. My back condition, since the 
First World War, is a matter of knowledge to many, many 
thousands of people. 


Q. I ask you to read this testimonial beginning with ‘‘A 


young man’’ on page 46. 

A. ‘‘A young man had since childhood been afflicted 
with [Tr. 860] ‘‘periodic spells of sneezing and weeping. 
These spells would often last for days at a time. Needless 
to say all suggested remedies of all kinds were tried, but 
to no avail. He started the use of Nutrilite during one 
of these particularly severe attacks, and in the height of 
the season. In a few weeks he experienced decided relief, 
and after a few months the symptoms had entirely disap- 
peared, except that in the same room with a cat he might 
sneeze a few times, whereas before the use of Nutrilite, 
such an exposure would have started two or three days of 
his affliction.’’ 

Q. Does the booklet indicate who submitted that testi- 
monial? 

A. No. 

Q. Do you know who submitted it? 

A. I do not. 

Q. Do you know Charles Duggen? 

A. Yes. 

Q. Who is Charles Duggen? 
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A. He is vice-president of administration and market 

research of Mytinger & Casselberry Corporation. 

. Is he related to you? 

. He is not. 

. Is he related to Mr. Casselberry? 

. He is. 

. In what way? 

. Son-in-law. 

. Was that his testimonial; did he submit that, the last 
[Tr. 861] one you read? 

. I do not know. I never observed Dug sneezing near 
a cat or anything else. 

Q. But you know of everything that went into this book 
because you approved of everything; you read and re- 
viewed everything that went into this book? 

A. Remember this, in reviewing it I was not reviewing 
it for 100 percent accuracy. I was taking the advice and 
information of what I considered to be people who were 
qualified to give that advice and that information. 


* * * + * * * 


Q. You did. Did you ever in such a memorandum ask 
your distributors to send in names of people who can 
testify on improvements they experienced through using 
Nutrilite in the case of very serious diseases and illnesses 
like cancer, tuberculosis, prostate trouble, arthritis, heart 
trouble, liver trouble and kidney trouble. Did you ask for 
such information from your distributors? 

A. I do not know that we ever did, and it just doesn’t 
seem to me that we would have. I don’t know under what 
circumstances, what you are referring to in the memoran- 
dum that you apparently are reading. We may have, un- 
der certain circumstances, for purposes in 1949 which 
would have to do [Tr. 862] with something that our attor- 
neys wished to learn. I do not know. 

Q. You don’t know? 

A. I don’t remember. 

Q. Did you or did you not for that purpose that you 
just mentioned, did you request this information from your 
distributors for that purpose which vou just mentioned? 
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A. How do I know? That is a long while ago. 
Q. You said it was possible. 

A. I do not remember. 

Q. You do not remember? 

A. Well, I just do not remember, 


(Tr. 899] Dr. Paut Onsen, was called as a witness on 
behalf of the Respondent and, having been first duly sworn, 
testified as follows: 


Direct examination. 


By Mr. Mullin: 


Q. Would you state your full name please, sir? 

A. Paul C. Olsen. 

Q. What is your residence address? 

A. 14 Sutton Place South, New York 22, New York. 
Q. Dr. Olsen, would you tell us please what your em- 


ployment is? That is, by whom you are employed and what 
your title is? 

A. Director of Marketing Research of Topics publica- 
tions. 

Q. T-o-p-i-c-s? 

A. Yes, sir. 

Q. Dr. Olsen, would you state please, for the record, 
your educational background? 

(Tr. 900] I mean by that, your degrees, and where they 
were obtained, and when. 

A. I graduated from the University of Washington in 
Seattle in 1918 with a degree of Bachelor of Arts. I 
received the Master of Arts degree from the University 
of Pennsylvania in 1922, and that of Doctor of Philosophy 
in 1930. 

Q. Could you tell us, sir, what your dissertation topics 
were for the doctoral degree? 

A. For the doctor’s degree it had to do with stock control 
in drugstores. 
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Q. Do you have any present academic connections, Dr. 
Olsen? : 

A. I am Professor of Pharmacy. Administration at the 
Brooklyn College of Pharmacy of Long Island University, 
Brooklyn, New York. 

Q. What do you teach at the— 

A. I am Chief of the Department of Pharmacy Admin- 
istration, and teach myself courses in marketing drug prod- 
ucts, in financial analysis for the drug trade, and drug- 
store management procedures, and also conduct a seminar 
for graduate students in pharmacy administration. 

Q. Could you tell us what your prior academic connec- 
tions have been? That is, as a teacher? 

A. For 35 years, up until I took this position at the 
Brooklyn College of Pharmacy, I occupied a similar posi- 
tion at the Philadelphia College of Pharmacy and Science; 
that is [Tr. 901] dating from 1920. 

From 1939 until 1954, I was also in a similar position at 
Rutgers University College of Pharmacy in Newark, New 
Jersey. 

I taught as an instructor in merchandizing at the 
Wharton School of Finance and Commerce of the Univer- 
sity of Pennsylvania in Philadelphia from 1921 to 1929. 

I taught advertising and salesmanship at Lehigh Uni- 
versity in 1923 and 1924. 

I was a lecturer in the School of Business at Columbia 
University from 1929 to 1942. 

Q. Can you tell us, Dr. Olsen, of what professional soci- 
eties you are a member? 

A. Iam a member of the American Pharmaceutical As- 
sociation; the American Accounting Association; the 
American Economies Association; the American Statisti- 
cal Association; and also a member of Rhochi. 

Q. R-h-o-c-h-i? 

A. Yes. And that is a pharmaceutical scholastic society, 
and likewise a Delta Sigma Theta, which is a scholastic 
fraternity in the healing arts. 

Q. How about publications, Dr. Olsen, books and arti- 
cles? 

A. Iam the author of ‘‘Marketing Drug Products.’’ 
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Q. Is that the title? 

A. Yes, ‘‘Marketing Drug Products,’’ which was first 
published in 1931; the second edition in 1940, and subse- 
quent editions [Tr. 902] in 1948 and 1955. 

I have been Assistant Editor of ‘‘Remington’s Practice 
of Pharmacy”’ through six successive editions; I have been 
a contributor to ‘‘Lasser’s Handbook of Accounting ;’’ 
“‘Lasser’s Handbook of Tax Accounting;’? ‘‘Lasser’s 
Handbook of Cost Accounting;’’ and Lasser’s Handbook 
of —— 

Q. Would it be ‘‘Auditing Methods’’? 

A. Yes. 

I better refresh my memory on these. 

I have been Editor of the ‘‘Retailers Manual of Taxes 
and Regulations’’ for the period from 1935 to 1951, and 
was Editor in Chief from 1942 to 1951. 

I have been a contributor for the past seven years to the 
year book of the Encyclopedia Britannica. 

Q. What was your contribution to the Encyclopedia 
Britannica year book? 

A. A report on drug production and sales. 

Q. How long have you been employed by the Topics 
Publishing Company, or Drug Topics? 

A. Drug Topies is one of our publications. The corpo- 
rate title is ‘‘The Topics Publishing Company.’’ 

Ihave been employed there in my present capacity since 
October, 1951, as Director of Marketing Research. 

From 1941 to 1951 I was Management Problems Editor, 
a position which I still hold, and previous to that I had 
been a [Tr. 903] contributor of individual articles to the 
publications of The Topics Publishing Company. 

Q. What are the publications to Topics Publishing Com- 
pany? 

A. “‘Drug Topics”’ is a bi-Weekly addressed to the retail 
druggist. It is what is known in the publishing circles 
as a controlled circulation publication, meaning that we 
endeavor to distribute it to all of the drugstore owners 
and drugstore managers in the United States. 

We also are the publishers of ‘‘Drug Trade News,” 
which likewise is a bi-weekly, but that is a subscription 


publication addressed primarily to manufacturers in the 
drug trade and their suppliers. 

We have likewise two publications in the food field, 
“¢Pood Topics.’’ which is addressed to retailers in the food 
field, and that is a controlled circulation publication ; that 
is a semi-monthly. 

We are also the publishers of ‘‘Food Field Reporter,”’ 
which is a by-weekly addressed to manufacturers in the 
grocery trade and their suppliers. 


Mr. Suss: I’m sorry. I didn’t get the name of that last 
one. 
The Witness: ‘‘Food Field Reporter.” 


By Mr. Mullin: 


Q. Are you Director of Marketing Research for all of 
these publications, sir? 


[Tr. 904] A. I am. 

Q. Do you as Director of Marketing Research in the 
capacity that you have told us about, compile and publish 
surveys on the sales of vitamins in drugstores and other 
outlets? 

A. We do. 

Q. And in which publications are these surveys pub- 
lished? 

A. They are published in Drug Topies, and in Drug 
Trade News. 

Q. Do you make surveys of the sale of other products, 
that is, non-vitamin products? 

‘A. Yes. We are covering now a total of approximately 
500 product groups and merchandise lines in our food and 
drug publications. 

Q. Have you ever been called upon by any Government 
agency, and specifically by the Federal Trade Commission, 
to testify as an expert witness? 

A. I have. 

Q. Was it the Federal Trade Commission? 

A. It was the Federal Trade Commission. 

Q. Can you identify the proceeding by the company or 
product involved? 


173 


A. It involved the Procter and Gamble Company, and 
the makers of Clorox. 

Q. And who called you as a witness in that proceeding, 
sir? 

A. The Federal Trade Commission. 

Q. Have you ever testified in a Robinson-Patman Act 
ease [Tr. 905] before the Federal Trade Commission? 

A. I have. 

Q. Who called you as a witness in that proceeding? 

A. The Respondent, which was a company then known 
as the Hudnut Company. 

Q. Getting back to the vitamin sales survey, over how 
long a period of time has this been published? 

A. The survey which was published in June of this year 
is the 17th annual such compilation. 

Q. How long have you personally been responsible for 
this survey? 

A. Commencing with the one which was published in 
1952, which is a total of 8 of the surveys. 

Q. Are you able to tell us whether or not this survey is 
accepted and relied on in the drug trade field? ; 

A. One of the indications we have of that fact, is that 
requests come to us for copies of it in such volume that 
we are obliged to reprint thousands of reprints contain- 
ing the survey results so as to avoid the necessity and 
expense of distributing extra copies of the issue of our 
publication in which it appears. 

Q. From whom do these requests come? 

A. From manufacturers in the drug trade; from whole- 
salers; from retailers, and from others concerned with 
marketing drug products, such as advertising agencies and 
management con- [Tr. 906] sultants. 


Mr. Mullin: Mr. Examiner, could I have marked for 
identification as Respondent’s Exhibit 19 a document which 
I now hand to the reporter? 

Hearing Examiner Lipscomb: It may be marked as re- 
quested. 


(The document referred to was marked Respondent’s 
Exhibit No. 19 for identification.) 
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publication addressed primarily to manufacturers in the 
drug trade and their suppliers. 

We have likewise two publications in the food field, 
‘‘Food Topics.’’ which is addressed to retailers in the food 
field, and that is a controlled circulation publication; that 
is a semi-monthly. 

We are also the publishers of ‘‘Food Field Reporter,’’ 
which is a by-weekly addressed to manufacturers in the 
grocery trade and their suppliers. 


Mr. Suss: I’m sorry. I didn’t get the name of that last 
one, 
The Witness: ‘‘Food Field Reporter.’ 


By Mr. Mullin: 


Q. Are you Director of Marketing Research for all of 
these publications, sir? 


(Tr. 904] A. Iam. 

Q. Do you as Director of Marketing Research in the 
capacity that you have told us about, compile and publish 
surveys on the sales of vitamins in drugstores and other 
outlets? 

A. We do. 

Q. And in which publications are these surveys pub- 
lished? 

A. They are published in Drug Topics, and in Drug 
Trade News. 

Q. Do you make surveys of the sale of other products, 
that is, non-vitamin products? 

A. Yes. We are covering now a total of approximately 
500 product groups and merchandise lines in our food and 
drug publications. 

Q. Have you ever been called upon by any Government 
agency, and specifically by the Federal Trade Commission, 
to testify as an expert witness? 

A. I have. 

Q. Was it the Federal Trade Commission? 

A. It was the Federal Trade Commission. 

Q. Can you identify the proceeding by the company or 
product involved? 


A. It involved the Procter and Gamble Company, and 
the makers of Clorox. 

Q. And who called you as a witness in that proceeding, 
sir? 

A. The Federal Trade Commission. 

Q. Have you ever testified in a Robinson-Patman Act 
case [Tr. 905] before the Federal Trade Commission? 

A. I have. 

Q. Who called you as a witness in that proceeding? 

A. The Respondent, which was a company then known 
as the Hudnut Company. 

Q. Getting back to the vitamin sales survey, over how 
long a period of time has this been published? 

A. The survey which was published in June of this year 
is the 17th annual such compilation. 

Q. How long have you personally been responsible for 
this survey? 

A. Commencing with the one which was published in 
1952, which is a total of 8 of the surveys. 

Q. Are you able to tell us whether or not this survey is 
accepted and relied on in the drug trade field? 

A. One of the indications we have of that fact, is that 
requests come to us for copies of it in such volume that 
we are obliged to reprint thousands of reprints contain- 
ing the survey results so as to avoid the necessity and 
expense of distributing extra copies of the issue of our 
publication in which it appears. 

Q. From whom do these requests come? 

A. From manufacturers in the drug trade; from whole- 
salers; from retailers, and from others concerned with 
marketing drug products, such as advertising agencies and 
management con- [Tr. 906] sultants. 


Mr. Mullin: Mr. Examiner, could I have marked for 
identification as Respondent’s Exhibit 19 a document which 
I now hand to the reporter? 

Hearing Examiner Lipscomb: It may be marked as re- 
quested. 


(The document referred to was marked Respondent’s 
Exhibit No. 19 for identification.) 
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Mr. Mullin: May I hand this to you, sir? I ak it 
might assist you in following the testimony. 


By Mr. Mullin: 


Q. Doctor, you have in front of you a copy of what has 
been marked for identification as Respondent’s Exhibit 19, 
and I have provided copies to counsel for the Commission, 
and to the Examiner. 

Now, Doctor, let me ask you before getting into this 
exhibit for identification itself, what it is that your vitamin 
sales survey purports to show, and how you go about pre- 
paring it? 

A. May I ask you to repeat that please? 

Q. What is it that your vitamin sales survey which you 
publish in Drug Topics and Drug Trade News purports 
to show; what is it you purport to report? 

A. We purport to report the sales of vitamin products 
in drugstores and in other outlets. 

(Tr. 907] Q. And how is that report prepared? How 
do you obtain your data and what do you do with it? 

A. The method which is used, and which has been used 
through each of these annual surveys, is to inquire of 
suppliers their judgment of the total volume of sales of 
vitamin products, and the part of the sales that are made 
in drugstores and in other retail outlets. 

Q. Do you have any way of checking on your figures, 
or do you check on them in any way, to assure yourself 
of their accuracy and validity? 

A. We make use of any materials which are available 
from individual sources, and when such material is avail- 
able, it has been a source of gratification to us to note that 
our results are consistent with those which appear from 
other sources. 

Q. Now direct your attention to what has been marked 
for identification as Respondent’s Exhibit 19. Does this 
exhibit reflect and does it contain figures obtained and 
published by you in your vitamin sales survey? 

A. It does. 

Q. Is it true and correct, sir? 

A. It is. 
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Q. And are the figures indicated in Exhibit 19 for identi- 
fication obtained from your survey, with the exception of 
those figures which purport to be actual sales for Nutrilite 
food [Tr. 908] supplement? 

A. For the record, I think it should be noted that there 
are minor arithmetical errors in Figure 5. 

Q. Let’s note those for the record now. Would you 
state what they are? 

A. In 1953, the total which is shown for non-competitive 
sales, which is the combined total of prescription and hos- 
pital sales, manifestly add to $110,520,000, instead of $108,- 
520,000 as shown there. 


Mr. Suss: I don’t find that. The second column? 

The Witness: 1953, sir. 

Mr. Suss: Oh, yes. It should be what? 

The Witness: Where it says $108,520,000, it should be 
$110,520,000. It is the sum of prescriptions and hospital 
sales. 

And that is in turn reflected—it means that the percent- 
age change for 1953 as compared with 1952 was incorrectly 
computed. It should be plus 1.6 percent instead of minus 
0.3 percent as shown. 

Likewise, for 1954 the percentage change from 53, be- 
cause of the correction in the total that I have indicated, 
should be 1.2 percent instead of 3.1 percent as shown. 

Now, sir, there is one other arithmetical error that has 
been found in checking this computation, and that is in 
1956. 

(Tr. 909] Now on the line where it shows ‘‘All Other 
Direct Sales,’’ the percentage change should be 63.7 in- 
stead of 61.8 percent. 


By Mr. Mullin: 


Q. Does that complete the corrections, Dr. Olsen? 
A. Yes, sir. 


Mr. Mullin: Mr. Examiner, at this time may I make 
those corrections in the record copy to avoid confusion? 


Hearing Examiner Lipscomb: Yes, sir. 
(Appropriate corrections made on exhibit.) 
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By Mr. Mullin: 


Q. Dr. Olsen, I have made pencil corrections on Exhibit 
19 for identification. Are those the corrections that you 
have just testified should be made? 

A. They are. 

Q. With those corrections, Dr. Olsen, are the figures in 
Respondent’s Exhibit 19 for identification, with the ex- 
ception of those figures for Nutrilite sales, obtained from 
your annual report? 

A. They are. 

Q. Now can you, Doctor, without divulging the sub- 
stance of the exhibit in any particular case, go through 
the figures in the exhibit and tell us what each figure shows, 
and what it is designed to show, beginning with the three 
pages at the beginning which are obviously merely a 
summary of what follows? 

(Tr. 910] Can you begin with Figure 1 and tell us what 
it is? 

A. Figure 1 contained the results of the survey of vita- 
min sales, which we published in Drug Topics on June 10, 
1957, and as the table at the bottom of the page indicates, 
it is the retail value of vitamin concentrate sales by type 
of outlet for the six years from 1951 through ’56. 

Q. And Figure 1-A, sir? 

A. Figure 1-A contains the results of the same survey 
as reported in that issue of Drug Topics. The first refer- 
ence to Table 1 and so on is the front cover of that issue, 
and the Exhibit 1-A refers to page 12 of that same issue. 

Q. Now, in Figures 1 and 1-A there is some editorial 
contest as well as some statistical tabulations, Was the 
editorial content in this figure prepared by you? 

A. Yes, sir. 

Q. And Figure 2—perhaps we can shorten this. 

That is the report for 1957, is that correct? 

A. Yes. 

Q. Was the editorial content in that prepared by you? 

A. It was. 

Q. And Figure 3, is that the report—the most recent 
report covering the year 1958? 

A. It is. 
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(Tr. 911] Q. Now, would you direct your attention to 
Figure 5? 

First of all, with respect to the figures which purport 
to be figures on Nutrilite in Figure 5, you obtained those 
for [Tr. 912] me, is that correct? 

A. Yes. 

Q. The other figures on Figure 5, with the exception— 
let me put it this way. 

The other dollar sales figures on Figure 5, did they come 
from your annual reports? 

A. They did. 

Q. And the figures for ‘‘Per cent of Change’’ and ‘‘Share 
of Market’’ are arithmetical computations? 

A. Yes. 

Q. Is Figure 5 true and correct to the best of your knowl- 
edge and belief? 

A. With the exceptions previously noted. 

Q. Now, on Figure 5, looking to the category of ‘Total 
Competitive Sales,’? what is included on Figure 5 in the 
category of Total Competitive Sales and what is excluded 
from that category? 

A. There has been excluded from it hospital sales, and 
the amount received for physicians’ prescriptions for vita- 
min products that were filled in drugstores, thereby leav- 
ing as competitive sales the sale of non-prescription vita- 
mins in drugstores and other outlets. 

Q: Now have you for any other purpose—and I mean 
any purpose other than this case—made such a determina- 
tion or such a definition of total competitive sales? And 
I direct [Tr. 913] the Examiner’s attention, of course, back 
to Figure 4. 

A. We have made such a determination in order to show 
not especially for vitamin concentrates, but all health and 
beauty aids, the comparative sales of these articles in drug- 
stores, grocery stores, and other outlets, and the total we 
show there for what is referred to in Figure 5 as competi- 
tive sales, is what we call in Figure 4 total sales. 

Q. Now, still looking at Figure 5, tell me whether or not 
vitamin and mineral products which are sold house to 
house, or in direct selling, compete with vitamin and min- 
eral products sold in each of these other outlets which you 
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have put in the category going to make up total competitive 
sales? 

A. We believe that they do. We believe so strongly that 
we have engaged in a continuous editorial campaign to 
help druggists to meet the competition which they face 
from other types of outlets in the sale of vitamin products. 

Q. Let me ask you here for emphasis, and you answer 
if you know, who E. R. Squibb & Sons is, what business 
they are in? 

A. I do. 

Q. What business are they engaged in? 

A. They are engaged in the manufacture of prescrip- 
tions and household products, and to a small extent, toilet- 
ries. 

Q. To whom do they sell? 

A. They sell to drugstores, to wholesale druggists and 
hospitals. 

(Tr. 914] Q. Do they sell vitamin and mineral products 
to drugstores and these other outlets? 

A. They do. 

Q. That being the case, do you testify that Squibb com- 
petes with Mytinger & Casselberry in the sale of vitamin- 
mineral products? 

A. They regard themselves as strongly competitive, and 
we do too. 

Q. Why is that? 

A. Because they appeal in both instances to prospective 
users of vitamin concentrates, whether the appeal be by 
Mytinger & Casselberry or E. R. Squibb and Sons. 

Q. Is that true of other producers and distributors of 
vitamin products which are sold in drugstores? 

A. It is. 


[Tr. 923] Cross-examination. 


* * * * * e * 


[Tr. 925] Q. Now, instead of answering my question, you 
prefer to talk about Squibb, so let’s talk about Squibb. 
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Does Squibb endeavor to sell vitamin concentrates to 
distributors who sell house to house? 

'A. It sells, as I testified, to wholesale druggists who are 
distributors of course, and to retail druggists who are like- 
wise, of course. 

Q. You mean they distribute over the counter in retail 
stores? 

A. Well, in the case of retail druggists, they sell over the 
counter. 

Q. But they make no sales to persons who sell house to 
house exclusively, do they? 

A. Not to my knowledge. 

Q. Now, sir, in what classification do you regard Nutri- 
lite? Is it a therapeutic vitamin and supplemental vitamin 
as the words are used in these surveys? 

A. It is a supplemental vitamin. 

Q. Supplemental vitamin? 

A. Yes, sir, in my opinion. 

Q. Now, how do you classify Nutrilite in this survey, as 
a vitamin sold with minerals, or a vitamin without minerals? 

A. With minerals. 


* * * * * * * 


(Tr. 926] Q. Now there you have two classifications, 
among others, one is multi-vitamins, and the other is ‘‘ other 
multi-vitamins.’’ Do you see that? 

A. Yes. 

Q. Would you include Nutrilite under the first classifica- 
tion multi-vitamins, or do you include it under ‘‘other multi- 
vitamins? 

A. To answer that I need to explain our method. 

As has been testified here, Nutrilite supplied us with 
their figures. We obtained other figures by inquiry on the 
questionnaire as you saw it there on the retail value of sales 
of vitamins and hematinics by types and uses, so the extent 
to which Nutrilite is included in any or all of these classifi- 
cations is unknown to us. 

Q. Well now, let’s look at multi-vitamins, 

A. Yes, sir, 
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(Tr. 927] Q. There would be no reason for you to include 
multi-vitamins under pre-natal, would there? 

A. Again, I go back to my previous statement, sir, that 
our purpose is to ask from our respondents an estimate of 
the division of total vitamin sales by therapeutic use, and 
without regard to whether it be Nutrilite or Squibb, or that 
of any other producer. 

This is the estimate of our respondents as to the division 
of the total vitamin market by therapeutic use. 

Q. Well, I think you have testified that you don’t classify 
Nutrilite as a therapeutic vitamin. You said it was supple- 
mental, is that not right? 

A. Yes, that is our view. But I was referring to the cap- 
tion on Table 4 here. I should have said by types and used 
rather than therapeutic uses. 

Q. Well now, down under multi-vitamins, under that list 
you have under multi-vitamins, am I correct in my assump- 
tion that the only possible classification which includes 
Nutrilite is that ascribed to children’s vitamins? 

A. No, that is not correct. 

Q. It might be included under geriatric? 

A. Again I must explain that the method is to obtain a 
consensus of views as to the division of the retail value of 
sales of vitamins by types and uses. Now that is without 
regard to the output of any particular supplier. 

(Tr. 928] _Q. Well, we know from your testimony here 
today that Nutrilite is not a therapeutic vitamin; therefore 
that would eliminate geriatics, would it not? 

A. I am not prepared to answer that. 

Q. Why not? You mean you don’t know? 

A. Again I say, I don’t know whether or not the products 
of any particular manufacturer—how they would be divided. 
We obtain an estimate of over-all sales of vitamins by types 
and uses. We do not attempt to obtain an estimate of in- 
dividuals suppliers sales by types and uses. 


[Tr. 930] Q. Thank you, sir. 


You found no.other meaning of direct selling in the book, 
[Tr. 931] right? 
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Do you want to look at it again? 
A. Please. 


(Document handed to the witness.) 


I find three references to itinerant vendors in the index, 
on pages 18 and 154, as well as the one previously noted on 
page 205. 

Is it your pleasure I read those? 

Q. I would ask you if either of those in your citations 
that you have found refer to vitamin-mineral supplements? 

A. There is no specific mention, and if I may supplement 
my answer, sir. 

Q. You may. 

A. The figure 5 here shows the growth which has oc- 
curred in so-called direct selling, even from a period of 
1951. Our own surveys on vitamins go back to ’42, and we 
did not find discernible amounts of sales of vitamins house- 
to-house until at least ten years after that. 

Q. After what? 

A. Five years after that. 

Q. Five years after what year? 

A. ’42 is the first year in which we made an annual sur- 
vey of vitamin sales, and that probably is the reason that 
in that book, the part I have read from, was referring to dis- 
tribution of manufacturers sales as reported in the Census 
of [Tr. 932] 1939, the most recent occasion on which the 
Census had covered distribution and manufacturers sales. 


LJ * * * * * * 


(Tr. 936] Ruts Dyes, was called as a witness on behalf of 
Respondent and, having been first duly sworn, testified as 
follows: 


Direct-examination: 


. * * * * * * 


[Tr. 942] Q. Miss Dye, we have had received in evidence 
here a booklet entitled ‘‘ Know Where You’re Going,’’ which 
is Commission Exhibit 23. 
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Does Mytinger & Casselberry sell that booklet? 

A. Yes, they do. 

Q. And to whom do they sell it? 

A. To key agents, who in turn supply it to distributors. 

Q. Does Mytinger & Casselberry sell it to anybody else? 

A. No. 

(Tr. 943] Q. How many copies of Know Where You’re 
Going have been sold by Mytinger & Casselberry since its 
publication? 

A. I have here the figures from 1951 through 1957. 

In the year 1951 there were 6.552. 

In 1952, there were 10,793. 

In 1953, 22,376. 

In 1954, 37,560. 

In 1955, 41,378. 

In 1956, there were 43,662. 

And ’57, there were 14,379. 

Q. Is the final consent decree reprinted verbatim in the 
book entitled ‘‘Know Where You’re Going,’’ which is Com- 
mission Exhibit 237? 

A. It is. 

Q. Are there any deletions, omissions, or substantial edi- 
torial changes? 

A. No. 


(Tr. 955] Q. Miss Dye, I show you what has been marked 
for identification as Respondent’s Exhibits 24 and 25. 
Would you tell us what they are and to whom they were 
sent? 

A. Twenty-four is a memorandum to All Agents and Dis- 
tributors. ; 

Q. And it was sent to all agents and distributors? 

A. That is correct. 

Q. And the ecard, which is 24-A, did that also go to all 
agents and distributors? 

A. That is correct, it went with this mailing. 

Q. Now Exhibit 25 for identification, to whom did that 
go? 

A. To all agents. 
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[Tr. 956] Q. And the card which is 25-C accompanied it? 

A. That is correct. 

Q. What was the purpose of sending those to the persons 
indicated? 

A. To ask that they acknowledge the receipt of the copy 
of the Consent Decree, and to state that they had read it 
and would abide by all of its provisions. 

Q. Did Mytinger & Casselberry send a copy of the Con- 
sent Decree to all persons who were distributors of Nutri- 
lite food supplement at the time? 

A. That is correct. 

Q. Did Mytinger & Casselbery require each distributor 
to execute one of the cards, which is Exhibit 24-A and 25-C, 
as a condition of his continuing to be authorized as a dis- 
tributor? 

A. They did. 

Q. Did Mytinger and Casselberry cancel any distributors 
for failure to return those cards? 

A. They did. 

Q. How many people? 

A. A total of 3,568. 


Q. Over what period of time? 
A. From August of 1951 through November of 1951. 


* * * * * * * 
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Sponsor for completion and without cost to the Sponsor. All Nutrilite Food Supplement and literature on 
hand will be returned by the Distributor to his Sponsor for a monetary adjustment. 
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Commission Exurpit 5 
Lee 8. Mytinger 


Myrincer & CassELBERRY 
IncorPoRaTED 


International Distributors Nutrilite Food Supplement 
P. O. Box 1810 Phone Hemlock 6-8251 
1700 Santa Fe Ave., Long Beach 13, Calif. 


You Are Now a Nurrirte Distrrsutor . . . and we wel- 
vome you as the newest member of the Nutrilite family. 
We know this is the beginning of a long, pleasant and 
profitable business association between us. 


This authorization is our acceptance of your application 
and evidences that a contract exists between you and 
Mytinger & Casselberry in accordance with this letter and 
the provisions of your Distributor: Application. 


Your Certificate of Authorization as a Nutrilite Distributor 
is enclosed and we have made an addressograph plate so 
that your name and address will appear on all of our 
records like this: 


Our door is always open to you, but there is an open door 
even closer to you—that of your Sponsor. 


From your Sponsor’s valuable experience as a Distributor, 
you ean and will be helped to become acquainted with all 
phases of understanding and selling Nutrilite. Anything 
new is confusing at first—you’ve heard the words ‘‘Spon- 
sor’’, ‘‘Manual’’, ‘‘Programs’’, ‘Written Volume’’ and 
possibly wonder not only what they mean but when you 
will learn their meaning, and how to go from there to 
success in the Nutrilite field. 


While there are many roads to success and each person has 
his own idea of how he should travel, we have a special 
plan for your guidance. You are interested in selling 
Nutrilite. To sell Nutrilite successfully two things are re- 
quired: (1) knowledge of the methods and policies to which 
you must adhere in the sale of Nutrilite and (2) right 
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habits. You have read ‘‘First Things First’? and have 
started to study the Nutrilite Distributor’s Manual. 


‘hese, and the training you receive from your Sponsor, 
will help you reach the first objective—the necessary knowl- 
edge—so that every sale of Nutrilite will be made in the 
right way. To help you accomplish the second objective— 
the establishment of the necessary habits (if you don’t 
already have them)—your Sponsor will give you assistance, 
and a series of Success Courses is available from Mytinger 
& Casselberry, Inc. 


The key to success is in your hands—your efforts, with the 
guidance of your Sponsor, will help you turn it. 


Myrincer & Cassecperry, Inc. 


Commission Exursit 10 


Torau Rerart Saves VALUE AND Totat Net Saves or NutRILite 
Foop SuppLEMENT BY MyrinceR & CassELBERRY, INc. 


Fiscal 
Year 


1951-1952. . 
1952-1953... 
1953-1954. 
1954-1955.... 
1955-1956... 
1956-1957... 


Retail Sales 
Value 


er 896 341.75 
15,056, 773.75 
19,501 444.75 
24/938, 523.50 
26 884,946.75 
21,926, 260.75 


Distributors 
Total Discount 


$ 6, 702,269.31 
9,278,912.40 
12,033,861 .82 
15, 463,407.01 
16 691,792.37 
13,610,571.73 


Net 
Sales 


$ 4,194,072.44 
5,777 861.35 
7,467 , 582.93 
9,475,116.49 
10, 143,154.38 
8,315, 689.02 


No. of Units 
Issued 


691,269 
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Commission Exursit 14B anp C 


Bill Carmody requested that M & C continue to make avail- 
able copies of ‘‘Know Where You’re Going’’, and to 
charge for them. He stated that while ‘‘First Things 
First’? and the ‘‘Facts’’ booklet are excellent pieces of 
literature, the Consent Decree itself is a good selling tool 
because it is a document. His group uses it effectively 
by telling the prospect that they are presenting the facts 
about vitamins and minerals and, ‘‘Here is a document 
written over the signature of Judge Harrison and the 
FDA officials giving the facts which I know you’d like to 
have.’’ Bill stated that a good increase in volume has 
resulted in his group from the extensive use of the Consent 
Decree in canvassing. (Since the meeting, it has been 
decided that copies of ‘‘Know Where You’re Going’’ will 
be available at 35¢ each, including the Explanatory Com- 
ments. They may be ordered on the Supply Order Form.) 


* * ” * * * * 
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Commission Exursrr 15B 


The important thing with the Facts Book is the ap- 
proach—the book is the key to the open door, then when 
you get in the open door it is up to you. Here is a sample 
way to open that door with the Facts Book—In canvas- 
sing when your prospect opens the door say, ‘“Perhaps 
you’ve heard over the radio about vitamins and minerals. 
This book clarifies the facts and will be one of the most 
important books you have read—but after the advertising 
you’ve seen and read you’ll want to know the facts about 
this product.”? Or, ‘‘No doubt you’ve heard talk about 
vitamins and minerals and I have a message that is im- 
portant. These are the facts—which have been cleared 
by the FDA, which is an agency operated by the U. S. 
Government.’’ Jim closed with the remark that he teaches 
his Distributors that their job is to believe in the facts, to 
clarify those facts to prospects and to believe in the product. 


* * *. * * * * 
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Commission Exursir 16B 


Let’s Understand 


As you know from a reading of First Tunes First, we 
are all, as Nutrilite Distributors, enjoined from doing a 
variety of things. 

Our first reaction, when told of something we can’t do, 
is that our freedom, right of free speech or personal choice 
has been restricted. For example, we are all enjoined 
from stating that Nurrimure ‘‘will or may be effective to 
prevent or adequately treat or cure any of the’... (56 
diseases named) ‘‘or any other symptom, disease or condi- 
tion that is not within the allowable claims’’. And our 
first reaction from this can easily be that our freedom 
is being restricted. 

But also, we are all prohibited by law from committing 
murder, theft, forgery and many other acts which are con- 
sidered crimes against society and we cannot violate these 
laws without being punished. The fact that all law-abiding 
citizens, including you, have never done any of these things 
does not change the fact that these laws have been passed 
telling you that you cannot do them. Yet you do not feel 
restricted by these laws. 

The Consent Decree entered into between ourselves and 
the Food and Drug Administration is similiar to this situa- 
tion. We, M & C and its Agents and Distributors, were 
accused of doing something we had never done and had 
no intention of doing. Consequently, we had no objection 
to being enjoined from doing these things. Our chief con- 
cern was to have a decree, approved by the court, telling 
us specifically what we could do. As all of our difficulties 
with the Food and Drug Administration arose from a 
difference of opinion between our advisors and the Food 
and Drug Administration as to what could be claimed for 
Nurgmtze Foop SuppteMENT, we insisted that this disagree- 
ment be settled for all time. The Decree accomplishes this 
objective. Naturally we were willing to be enjoined from 
doing things that we had not done and had no intention of 
doing in exchange for a decree which specifies what we 
ean do. 
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In the Final Consent Decree, we agreed to: 


1) Paragraph II which prohibits use of certain of our 
authorized literature (most of which we had vol- 
untarily discontinued months ago). 

2) Paragraph VII which prohibits use of certain un- 
authorized literature which we had never used or 
authorized and which the Decree itself states we 
had never shipped interstate. 

3) Paragraph III which prohibits selling Nutrmre 
as a cure for those 56 diseases (which we had never 
done). 

4) Paragraph IV which prohibits making 14 contro- 
versial statements which were subject to misinter- 
pretation or could not be scientifically established. 


We traded these things which we had not done and which 
we didn’t want to do for: 


1) Paragraph V which gives us 30 specifically approved 
claims which may be made for Nutriuire Foop 
SuprLement. These specifically approved claimes 


informed us for the first time what the Food and 
Drug Administration acknowledged to be the scien- 
tific facts about vitamins and minerals . . . plus 
a 31st sub-paragraph which will permit us to make 
other claims for Nutrizire as our researchists es- 
tablish certain scientific facts. This is the first and 
only of its kind ever approved by the F.D.A. 
Paragraph VIII which grants us the right to use 
testimonials—a right F.D.A. never before granted 
anyone in all of its forty-year history. 

Paragraph XII which grants us the right to have 
either the Food and Drug Administration or the 
Federal Court review and clear our literature be- 
fore its publication—another first in the forty-year 
history of the F.D.A. 

Paragraph XIII which terminated all litigation 
against us and gives us protection against further 
litigation on the same issues, 
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All of the other clauses of the Decree are either legal 
protection, general instructions, or explanatory material. 
Summing it up, look at it this way: 


Did you ever commit a murder? Did you ever commit 
a robbery? Did you ever plot to overthrow your govern- 
ment by force? Of course you never have! Did you ever 
sell Nuremire as a cure for cancer? Did you ever sell 
Nurrmite as a cure for leukemia, or any of the other 56 
diseases mentioned in the decree? Of course you never 
have, and the Decree therefore has no more effect upon 
your activities than the laws prohibiting murder, robbery 
or plotting to overthrow the government by force. 

With a correct understanding of the Decree, you can go 
forth in your work with head erect and inform the world 
that, inasmuch as we have never been guilty of doing the 
things enjoined by the Decree, the Decree does not restrain 
us from anything in keeping with our established policy 
and does give us the factual information about vitamins 
and minerals which permits us to make claims for NutriziTE 
Foop SuppLEMENT, a privilege which no other company 
canclaim. Thus, the Decree is in all respects advantageous 
to us, for heretofore we never could be sure that what we 
said was acceptable to the government agencies. 

The Decree gives us a set of rules which go further than 
the laws under which we live, because laws only tell us 
what we can’t do—the decree tells us what we can’t do, 
but it also tells us what we can do. 
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Comaiussion Exursrr 17A 


Introduction ... 


Did you attend a Nutrilite Convention ... in Los Angeles 
. in Philadelphia ... in Chicago . . . in Fort Worth? 
Do you know the reasons these conventions were held? 
Many people think the conventions were held to arouse 
enthusiasm and to send the Distributors and Agents back 
to their work with renewed vim and vigor. That was a 
good result, of course, but not the primary objective. Each 
convention was designed for the following purposes: 


1. To tell you we realize, just as you do, that at one time 
you had plenty of customer literature to use in your 
Nutrilite work— 

2. And to tell you we realize that now we have almost 
none— 

3. And to tell you that we are as unhappy about the situ- 
ation as you are and we are Dorne something about it! 

4. Also we wanted to tell you about how happy we are 
with the Consent Decree— 

5. And what literature is planned for the future— 

6. And how much better off all Nutrilite Agents and Dis- 
tributors are going to be in a few months than they ever 
were in the past— 

7. AND How Mucu Berter orr You Are Gone ro Be THAN 
THE SALESPEOPLE FOR ANY OTHER SUPPLEMENT! 


We are happy with the Consent Decree because it gives 
us an interpretation of the Federal Food, Drug, and Cos- 
metic Act, including exactly what may be said about vita- 
mins and minerals and Nutrilite Food Supplement. And 
it enables us to say anything concerning nutrition and Nu- 
trilite which is based upon generally accepted scientific 
facts in the field of nutrition. We are also happy because 
now we can get our literature passed on before we publish 
it, and,as far as we know, we are the only company with this 
privilege. 

True, we are left temporarily with only one piece of cus- 
tomer literature, but that will soon be remedied and we 
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shall have so much good literature that we will never miss 
the books and reprints we formerly used. 

The following pages review the literature introduced dur- 
ing the conventions and present a review of literature that 
is in the development stage. From these facts (and they 
present just a part of the general plan), you can see that as 
far as literature is concerned you are going to be much 
better off in the future than you ever were in the past. 
Although much general literature and printed information 
looks good, it cannot be used with the sale of Nutrilite Food 
Supplement. We shall have our own literature to cover 
all phases of the vitamin-mineral food supplement field, to- 
gether with sales and training, and we will not need any 
other literature! And think of this... as far as we know, 
we are the only food supplement organization that can 
have its literature officially reviewed. 

Consider the fact that we can get our literature reviewed 
before use! Think of the quantity of literature ‘‘in the 
works’’ and planned! It is easy to see that once we get 
through this present period of deficiency in literature, and 
we experienced the supplementation brought about by the 
new literature as it rolls off the presses, we shall all enjoy 
a supply of sales literature sufficient to mect not only the 
minimum daily requirements as established by you Distrib- 
utors, but also the recommended daily allowances of litera- 
ture and the optimum supply as established by the Agents 
and M & C! 

So let’s give our attention to Ustnc THE Toots WE Have, 
in this period of literature deficiency, and keep our activi- 
ties going at peak level, so when the new literature is here 
we shall have plenty of momentum to make the best use 
of it! 
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Commission Exuzsrr 18 


Tue Nutrmire Consent Decree: How Ir Came Asout 


The Nutrilite Consent Decree was the culmination of a 
long-drawn-out litigation between the Food and Drug Ad- 
ministration (FDA) and the manufacturer and distributors 
of Nutrilite. Objecting not to the product but to its sales 
literature, FDA as early as 1948 instituted legal action 
against Nutrilite in widely-scattered parts of the country, 
claiming that some of the literature published by Mytinger 
& Casselberry was false and misleading. To stop this 
harassment Mytinger & Casselberry brought suit against 
FDA in Washington for an injunction to stop further FDA 
actions. The unanimous decision was that FDA’s charges 
were baseless and the injunction was granted. A three- 
judge court (composed of Judges Goldsborough, Clark 
and Tamm) held that the sales literature did not lead cus- 
tomers to believe that Nutrilite was a treatment or cure 
for any disease. Moreover, they held, the officials of FDA 
had, in their campaign against Nutrilite, acted ‘‘capri- 
ciously, arbitrarily, unreasonably and unlawfully.’’ 

FDA appealed to the Supreme Court of the United 
States, which held by a 6 to 2 vote that the lower court 
did not have jurisdiction to pass on the merits of the dis- 
pute, but that the merits must be passed upon in one of 
the actions brought by the FDA. It is interesting to note 
that a year earlier the Supreme Court had held, by an 8 to 1 
vote, that the three judges did have the jurisdiction now 
held to be absent. However, the Supreme Court in its 
latest opinion did not reverse or disturb any of the lower 
court’s findings of fact, which in essence held FDA to be 
wrong and Nutrilite’s sales literature to be lawful. 

The next round was scheduled for Los Angeles where 
FDA had filed an injunction suit against Mytinger & Cassel- 
berry. The case never went to trial. Instead, attorneys 
for both sides got together and worked out an agreed sct- 
tlement. This was the Consent Decree. Mytinger & Cassel- 
berry agreed not to use certain literature—including re- 
prints of magazine articles which they had long before 
discontinued using—and not to make certain statements, 
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most of which they had not made anyway, and not to claim 
that Nutrilite would cure diseases—a claim which they had 
never made. The decision of the three judges in Washing- 
ton proved that. In exchange, Mytinger & Casselberry se- 
cured a list of more than 60 definite claims they could make 
for Nutrilite, the right to use testimonials and the right, at 
M & C’s option, to submit literature to FDA for its ad- 
vance comment, or to the Court for its approval. These are 
rights which FDA had never granted to anyone before in all 
its forty-year history. For obvious reasons, Mytinger & 
Casselberry considered the trade a good one. 

This, very briefly, is the background of the remarkable 
and unique document that is the Nutrilite Consent Decree. 
This Decree is a legally binding order drafted by M & C 
and FDA and entered by a Court so that the rights it grants 
to M & C or FDA can be enforced by that Court. The De- 
cree states that it was entered upon the consent of all par- 
ties and without any findings by the Court on any issue of 
fact or law. To Mytinger & Casselberry it is a vindication 
of the past and a guide for the future. 


January 1, 1952. 


Released by 
Myrtincer & CassELBerry, Inc. 
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Commission Exuisir 20 


Waar Makes Tue Nurriuite Srory so APPEALING? 


All great merchandising successes have been built around 
the use of exclusive talking points or outstanding talking 
points. Most advertising is pointed toward those features 
claimed to make a product superior in some way to any 
similar product. You, the Distributor, must know all of 
the exclusive and outstanding talking points. You must 
remember, however, that all ‘‘outstanding’’ talking points 
are not necessarily ‘‘exclusive’’ and you must differentiate 
between them in your statements. 


Never, never make a flat unqualified statement unless you 
have proof. Prospects believe honest, conservative state- 
ments, but quickly spot exaggeration and then become dis- 
trustful of all a Distributor says. 


Here are some statements which can be made without quali- 
fication about Nutrilite Food Supplement and which cannot 


truthfully be said about any other vitamin-mineral food 
supplement. 


You Can Posirrvety Say Asout Nurriuire Foop Suppuz- 
MENT THaT: 


® The Nutrilite Concentrate is extracted by an exclu- 
sive process known only to Nutrilite Products, Inc. 

© The Nutrilite Concentrate is obtainable only in Nu- 
trilite Products. 

® Nutrilite Food Supplement has a Federal Court- 
approved list of claims that can be made in selling 
the desirability of food supplementation with Nutri- 
lite. No other vitamin-mineral food supplement has 
such an approved list of claims. 
Before Nutrilite Food Supplement literature is re- 
leased to the public it may, by court-approved right, 
be submitted to the Federal Food and Drug Admin- 
istration for inspection and comment. No other 
vitamin-mineral food supplement company has the 
court-approved right to so submit its literature. 
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© Before starting to sell Nutrilite Food Supplement, 
Nutrilite Distributors must take training and pass 
a quiz on the Federal Court-approved facts about 
vitamins and minerals. 


There is no question about those statements. 
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Commission Exursir 21 


You can be proud and confident as you present the ‘‘facts’’ 
about vitamins and minerals as set forth in the Consent 
Decree. ‘‘Proud’’ because none of your competitors has 
such a document, and ‘‘confident’’ because it bears the ap- 
proval of a Judge of the United States District Court. 

No one can challenge your sales arguments as long as 
they conform to the Deeree. 

The Decree is a valuable selling tool. It lists the ap- 
proved facts on nutritional needs and nutritional deficien- 
cies. You must study it carefully. It is important to your 
success in selling Nutrilite that you be thoroughly familiar 
with all parts of the Decree. All of the sub-paragraphs 
in Paragraph V you should know verbatim. To be able to 
place your finger, without hestitation, on the particular sub- 
paragraphs required gives you the advantage of produc- 
ing proof before proof is requested. 

In addition to the constant emphasis on the importance 
of abiding by the Decree, we have also emphasized, in our 


literature, the stability and responsibility of Nutrilite Prod- 
ucts, Inc., the manufacturer; and Mytinger & Casselberry, 
Inc., the international distributor of Nutrilite Food Supple- 
ment. 


We have pointed out that you can make an excellent in- 
come as a Distributor if you are willing to work and follow 
the M&C Marketing Plan. You can build a permanent 
business and make it as large as you want it to be, depend- 
ing upon the goal you set and how you go about reaching 
it. You can build a business that will provide a good in- 
come in your declining years, and you can create a valuable 
estate to be passed on to your heirs. All of these possibili- 
ties make a Nutrilite Distributorship one of the most valu- 
able opportunities to be found in the business world today. 
However, there is one thing you must do to keep this valu- 
able asset, and this pamphlet will tell you How to do it. 

In Matthew, Chapter 7, verse 25, is a story of two men. 
One built his house upon the sand while the other built 
upon solid rock. The story tells us that when the ‘‘... rain 
descended and the floods came and the winds blew and beat 
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upon these houses, the one built upon the rock withstood 
the elements while the one built upon sand fell, and great 
was the fall thereof.’ This parable eloquently describes 
the situation of the Nutrilite Distributor. If he builds his 
business upon the solid rock of Facts, it will stand against 
all attacks and all criticisms. But if the Distributor builds 
upon the sands of half-truths, of false representations, or 
even false implications, the business is sure to fall—anp 
Great Witt Be THE Fatyt THEREOF. 


* * * * 
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Commission Exuteit 220 


Each Nutrilite Distributor, when he signed a Nutrilite Dis- 
tributor’s application form, entered into an agreement 
which provided, among other things, as follows: 


“T Acree Tuat ror a Periop or Two Years Fotitow- 
Inc THE TeRMrInATION oF My Retationsure With My- 
tTinceR & CasseLperry, Inc. I Witt Not Use or 
Discioss To Any Person WxHomsoever Any Inrorma- 
tion I Osrarnep Wurtz I Was a Nutriuite Distrisvror 
ConcERNING THE NAMES AND/or ADDRESSES OF NUTRILITE 
Customers, or Any Oruer Trape Secrets, Nor WILu 
I, on My Own Benatr, on on Benatr or Any OTHER 
Person Souicit on In Any Manner Artempt To Inpuce 
Nutritire Customers to Purcuase ANY OTHER VITAMIN 
ANnD/or Minera Propuct or To Cease Ustne Nutritive 
Foop SupPLeMENT.”’ 


This promise and agreement on the part of a Nutrilite Dis- 
tributor is clear. A Nutrilite Distributor agrees that for 
two years following the termination of his distributorship 
of Nutrilite Food Supplement he will not use or disclose 
any information he obtained while he was a Nutrilite Dis- 
tributor, concerning the names or addresses of Nutrilite 
customers or any other trade secrets. Therefore, any 
terminated Distributor cannot himself use the names or 
addresses of Nutrilite customers, past or present, nor may 
he disclose such names or addresses to anyone else. Fur- 
thermore, such terminated Distributor may not use any 
of the other trade secrets that he acquired by reason of 
having been a Nutrilite Distributor. 


Under this agreement the Nutrilite Distributor further 
agrees that he will not, directly or indirectly, solicit or in 
any manner atempt to induce Nutrilite customers to pur- 
chase any other vitamin or mineral product or to cease 
using Nutrilite Food Supplement. Any Nutrilite Dis- 
tributor who wishes to cease selling Nutrilite and begin 
selling another food supplement must, therefore, begin 
anew. He cannot solicit any Nutrilite customers, past or 
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present, to purchase any other food supplement, or attempt 
to persuade them to cease using Nutrilite. Since Dis- 
tributors are also customers and users of Nutrilite, they 
cannot be solicited to purchase another food supplement 
or to cease using Nutrilite. 


These contractual provisions, with which you are all famil- 
iar, are usual and common. In return for the privilege 
of distributing Nutrilite, the Nutrilite Distributor makes 
these promises and agreements. Violation of such agree- 
ments subjects the violator to legal proceedings by way of 
damages, injunction or both. 


It is clear, therefore, that while any Distributor may cease 
distributing Nutrilite, the information that he may use and 
his activities in the sales of another food supplement are 
limited by his contractual obligations. He would have 
to forget all about his Nutrilite customers and build up 
an entirely new clientele. 


No imitator of Nutrilite has yet been able to achieve any 
outstanding success, even though they copy our methods 
and systems right down the line. We think the reason is 
first, that although they can imitate our product, they 
cannot duplicate it, and second, they can copy the form of 
our organization, but they cannot get at its substance, which 
is more than just plans and procedures, but the spirit which 
motivates our company and which gives it life. 


Now it may be that someone, sometime, will actually suc- 
ceed in providing a product as good as Nutrilite (and a 
company with enough quality to make and sell it success- 
fully) but to do this they will have to do two things. First, 
they must actually develop a product which they can dem- 
onstrate is at least as good as Nutrilite, and second, they 
will need to come up with some new and original ideas for 
the sale of their product. 
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Commission Exurpir 22E ann F 


It doesn’t seem logical that any independent business man 
or woman would be willing to give up an already estab- 
lished business and start all over when he or she has signed 
an agreement to the effect that they would not use any infor- 
mation they acquired as Nutrilite Distributors and, there- 
fore, would have to start completely anew with an untried 
product and organization. 


* * * 
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Commission Exursrr 23 


PREFACE 


On April 5, 1951, Mytinger & Casselberry, Inc., and Nutri- 
lite Products, Inc., acting through their attorneys, and the 
United States Government acting through the food and 
Drug Administration and the United States Attorney in 
Los Angeles, California, agreed to settle all litigation with- 
out trial. On that day an important document called the 
‘‘final Consent Decree’’ was signed by representatives of 
both corporations and the United States Government. 

How was this achieved? By the wonderful ‘‘American 
way’’ of men rolling up their sleeves, sitting around a con- 
ference table and going to work to solve a problem! In 
this case the problem involved an honest difference of opin- 
ion as to whether or not the literature used in connection 
with the sale of Nutrilite food Supplement misbranded the 
product. (No dispute was ever involved over the merits 
of the product, which the government conceded is whole- 
some and beneficial.) 

The conferences required to reach an amicable agree- 
ment were long and arduous—but they worked! That is 
the important thing. And, it is equally important that 
once again the wonderful ‘‘American way’’ offered rich 
rewards for hard work and creative thinking. 

The amicable agreement reached through this final Con- 
sent Decree is a tribute to those men who sat around the 
conference table. These were men who recognized that the 
crux of a problem has to do with understanding—men who 
were willing to try to reach an understanding—and did! 
It is our hope that this Decree will serve as a pattern for 
permissible claims that may be made for the need and 
effect of a supplementation of the diet with vitamins and 
minerals. 

The entire text of the Decree is reprinted by Mytinger 
& Casselberry, Inc., so that it can be mailed to all of their 
Distributors to be used for their guidance and be made 
readily available to the many men and women who will 
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want to read this important document. It should be read 
as a whole, because many independent parts thereof re- 
late to and qualify, modify or strengthen each other. 

This Decree is a tribute, indeed, and we are sincerely 
grateful for the right to say that for the first time we really 
‘know where we are going’’! 
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Commission Exursir 24 


Pouicy anp ProcepureE Manuva 
For Sponsors, Acents anp Key Acents 
CANCELLATIONS AND REINSTATEMENTS 


CancELLaTions—Cancellations fall under two general head- 
ings. The first, and by far the largest number of cancel- 
lations, results from inactivity on the Distributor’s part. 
Activity requirements are listed on the reverse side of the 
Distributor Application. The second reason for cancella- 
tion would be a ‘‘for cause’’ cancellation. Under this gen- 
eral category would fall all of those people cancelled for a 
violation of the Code of Ethics, the Consent Decree or 
M&C policy. 


When it is reported that a Distributor may be selling a 
competitive product, M&C will make whatever investigation 
is necessary. On occasion, M&C writes the Distributor that 
it is ‘‘rumored’’ he is selling another food supplement or 
vitamin product, asking for his side of the story. An an- 
swer is requested within a specified time. This gives the 
Distributor an opportunty to present his case, if there is 
one, and prevents a cancellation merely on ‘‘rumor’’. If 
an answer is not received it is presumed that ‘‘silence means 
consent’’ and the cancellation is made. Such letters are 
sent registered, return receipt requested, so M&C is cer- 
tain that the letter is received by the Distributor. 


RerinstaTEMENTs—A Distributor cancelled solely for inac- 
tivity can be reinstated in any group at any time. However, 
if such a Distributor is reinstated within six months of his 
cancellaton for inactivity, the new Sponsor shall pay the 
old Sponsor a $25.00 fee for this privilege. Payment of 
this fee will cause the second Sponsor to think twice before 
requesting reinstatement for such Distributors, because ex- 
perience has shown that most such Distributors will be 
cancelled again for the same reason. A check for such a 
fee is to be payable to the former Sponsor (not M&C) and 
forwarded with the Application for Reinstatement. In 
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such instances the application will not be processed until 
the check is received. 


Very often a request for resignation is prompted by the 
desire to get into another group. Regarding any such can- 
cellation, or any cancellation for cause, the Key Agent has 
the privilege of putting a ‘‘hold’’ on such a Distributor, 
which means that the Distributor cannot be reinstated in 
any other group at any time without the knowledge and 
approval of the original Sponsor and Key Agent. There 
must be sufficient and logical reason for the ‘‘hold’’, how- 
ever, and such reasons must be clearly outlined in the re- 
quest for cancellation sent to M&C. 


Any cancellation ‘‘for cause’’ can be appealed by the Dis- 
tributor to M&C at the time of cancellation. Naturally, 
if an investigation discloses that the cancellation was not 
justified, then the Distributor should be allowed reinstate- 
ment. If so requested, the reinstatement could be in another 
group. The latter, however, should take place only in ex- 
ceptional instances. It usually follows that a Distributor 
who caused difficulties in one group will cause trouble if 
reinstated in another group. 


A separate form will be used for the reinstatement of a 
cancelled Distributor, an Application for Reinstatement. 
When a Distributor has done so little that he has been can- 
celled for inactivity, it is usually a mistake to seek his rein- 
statement. If he did not work asa Distributor before, he 
probably will not exert the necessary effort if reinstated 
—at least not unless there has beenja change in his job situa- 
tion. So before requesting the reinstatement of a Distrib- 
utor who has been cancelled for inactivity, the Sponsor 
should get a definite declaration of intent from the individ- 
ual. In cases where the cancelled Distributor is reinstated, 
he will be expected to show activity within thirty days from 
‘the date of reinstatement. A Distributor who has been 
cancelled twice for inactivity should not be authorized a 
third time, since his inactivity on two prior occasions is 
strong indication that he does not really desire to sell Nutri- 
lite. 
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REINSTATEMENT Forms aNnp Procepures—Distributors rein- 
stated within six months of cancellation must fill out an 
Application for Reinstatement. They will receive credit 
toward sponsorship eligibility for programs previously 
written. Distributors cancelled for more than six months 
should be treated as new Distributors—a regular applica- 
tion and ‘‘First Things First Quiz’’ are required. 
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PITA M &C-O-GRAM (atevte 


MYTINGER & CASSELBERRY, INC. + 1700 SANTA FE AVENUE * P.O. BOX 1810 + LONG BEACH, CALIFORNIA 


TO: Key Agents. Agents and DATE: April, 1957 
Qualified Sponsors 


RE Competitors and Imitators 


There is an old saying that /mitation is the sincerest flattery. And Mytinger & 
Casselberry, Inc., believes this to be true—up fo @ point! 


All of us like to be told, ‘I wish I could be like you.” Spoken in a personal sense, 
it means that others find in us qualities they respect and would like to develop in them- 
selves. Spoken in a business sense, it means that others respect our leadership and would 
like to apply our proven ways to success to their own enterprises. 


It is here that the imitator often becomes a competitor. We have always known 
that the success of NUTRILITE® Food Supplement inevitably must attract competi- 
tion—and today we have a number of imitator-competitors. Some of them offer cheaper 
products and represent them as the equal of Nutrilite. Their packaging resembles that 
of Nutrilite. They direct their sales appeal not only to potential but to present Nutri- 
lite customers. They promise salespersons higher earnings on lower commissions. They 
claim a sales volume which is not always correct. 


Nor do they stop there. They are constantly trying to recruit Nutrilite Distribu- 
tors to sell their products. 


All this is imitation — up to a point. Certain of our imitators do sell food supple- 
ments. They do distribute direct to the consumer. And they do offer salespersons an 
opportunity to build independent businesses. 


. But, beyond this point, their imitation is not always flattering. Neither their 
product, their sales plan, nor their business opportunity is a true copy of the original. 


Now what is M&C’s attitude toward competition? The following statements will 
come as no surprise to those who know our Nutrilite organization and the high ethics 
responsible for its position of respect in the field of food supplementation. 


WE WELCOME FAIR COMPETITION. 


WE WISH ALL FOOD SUPPLEMENTS WERE EXPLAINED AS TRUTH- 
FULLY AS WE EXPLAIN NUTRILITE. 


WE WISH ALL FOOD SUPPLEMENT DISTRIBUTORS COULD HAVE THE 
SAME DEGREE OF TRAINING AS NUTRILITE DISTRIBUTORS SO THAT THEIR 
PRESENTATIONS WOULD UP-GRADE THE ENTIRE INDUSTRY. 


AND WE WISH ALL PERSONS IN THE FOOD SUPPLEMENT BUSINESS 
GAVE THE SAME CAREFUL ATTENTION TO THE CONSENT DECREE IN PRE- 
PARING A FACTUAL PRESENTATION OF THEIR PRODUCTS’ ACTUAL NUTRI- 
TIONAL VALUE SO THAT THE PUBLIC WOULD NOT HAVE REASON TO BE 
DISTRUSTFUL. 


Why should we want all this?) Why should we want to place in the hands of 
our competitors the very sales advantages that have made M&C the largest direct 
seller of food supplements in the world? 


The answer _is a very simple one. Good competition creates more 


sales for all increasing public confidence. 
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The salesperson who represents his product fairly and factually broadens public 
awareness of the importance of good nutrition. He wins friends and customers not 
only for himself but for Nutrilite. His business standards preserve and strengthen the 
friendly relations M&C strives constantly to maintain with those who have regulatory 
power over direct selling companies, No act of his will result in legislation harmful 
to himself or to other direct sellers of food supplements. 


Yes, he is a competitor. But he is also a friend and an ally in achieving a mutual 
goal: GREATER PUBLIC TRUST —GREATER PUBLIC AWARENESS OF THE 
VALUE OF FOOD SUPPLEMENTATION. 


This is the kind of competition we welcome and invite. But what of those who 
copy only what suits their purposes, and try to pass it off as a true copy of the original? 


We in Nutrilite believe that our success is due not only to an excellent product 
and to an excellent Marketing Plan for selling that product, but to another important 
factor: A CODE OF ETHICS — A WAY OF DOING BUSINESS THAT REFLECTS 
CREDIT NOT ONLY ON OURSELVES BUT ON THE PRODUCT WE REPRESENT. 


We believe in keeping faith, in honoring our promises. We believe, 
ph sc ne Did a BAA eel LA IN RL La 


quite simply, in the truth. A man is only as good as his word. A com- 
pany is only as good as its word. 


How dependable and accurate are those who attack Nutrilite in order to build up 
a competing product? How reliable are the representations they make not only to the 
public but to Nutrilite Distributors they are trying to recruit? 


Judge for yourself. Following are misstatements which have been made by indi- 
viduals representing certain competitive products. In reading them, it must be clearly 
undenoor that not all of these misrepresentations have been made by all of our com- 
petitors, But all of them have been made — in favor of other products or selling plans 
and against Nutrilite. It should not be necessary to state that certain competitors have 
more ethical business standards than others. tt should also be understood that many 
of the following misstatements have been made by individuals representing other 
products without the knowledge or consent of the management of companies selling 
those products. 


* * * 


The Misstatemenst our sales volume is double that of Nutrilite. 


The 7: Weeelle  Nutrilite’s sales volume in 1955 (the last year for which 
we have information on the sales volume of competing products) was more than five 
times larger than its nearest direct selling competing product. IT WAS MORE THAN 
THREE TIMES LARGER THAN THE COMBINED VOLUME OF TWO COMPET- 
ING PRODUCTS, BOTH OF WHICH WERE CLAIMED TO BE THE BIGGEST! 


The Misstatement our product is the same as Nutrilite, The 
developer of our product is a former associate of Carl Rehnborg’s and knows all his 
secrets. 


The 7: rethe Nurrilite's labeling clearly reads: “The Nutrilite Con- 
centrate is a concentrated extract of specially grown alfalfa, watercress and rsley, 
combined with selected yeasts and processed by methods known only to Mutriite and 
obtainable only in Nutrilite products.” No other product contains the exclusive Nutri- 
lite Concentrate nor is any concentrate the samme. No former associate of Carl Rehn- 
borg’s could possibly support the statement that he knows “all his secrets”. THIS IS 
COMPLETELY FALSE AND MISLEADING! 
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The Misstatement We are the first direct seller of a food 
supplement that sponsors advertising on coast-to-coast television shows every week. 


The Truth No direct seller of a food supplement sponsors as much 
as one national television show every weck. There is no record that a direct seller of 
a food supplement has ever had a program on coast-to-coast network television. 


NUTRILITE FOOD SUPPLEMENT ADVERTISES REGULARLY IN NAT- 
TIONAL MAGAZINES OF GENERAL CIRCULATION AND WAS TWICE THE 
EXCLUSIVE SPONSOR OF A WEEKLY PROGRAM OVER THE NATIONAL 
BROADCASTING COMPANY RADIO NETWORK. 


The Misstatement We sell our product so cheaply because 
the management of our company just wants to help people 


The Truth M&C has consistently shown a profit from the first year 
of its operation. The founders of M&C have never thought it necessary to justify their 
desire to run a sound, profitable business so that others could. in turn, run sound, 

rofitable businesses. It is no secret that they were not wealthy men when they 
launched the M&C Marketing Plan. Their profits, whatever they may be, have been 
earned legitimately through the wonderful system of free enterprise. They are not 
philanthropists. They are ordinary American businessmen — expecting success — 
and not allowing their personal humanitarian intentions or actions to be exploited. 
True philanthropists shun exploitation. Sound businessmen are proud of their records. 


The Misstatement You witt make a lot more money selling 
our product than Nutrilite. Of course, you will earn less on every sale but you will be 
able to sell more. 


The Truth One major competitor, while promising greater profits to 
the individual salesperson, admits that 99% of its representatives sell its product only 
part time. If this competitor can live up to its promise of $25,000 to $50,000 a year 
for the salesperson who is earning less in Nutrilite, why aren't more financially able 
to give their full time to selling this product? If a salesperson must sell two to three 
times as many of our competitor's units to make the same amount of money he is now 
earning in Nutrilite, he must spend two to three times as many hours making sales 
presentations and servicing customers. How many hours are there in a day? 


The Misstatement Our product will cure many diseases, 
The Truth tn statement is unsupportable. 


The Misstatermenst  nutritite doesn't even raise all of its own 
alfalfa. 


The Truth Nutrilite Products, Inc., operates its own farms, which 
are open for public inspection. On these hundreds of acres of farmland, Nutrilite 
Products, Inc., does grow all of its own fresh alfalfa and parsley (the watercress is 
grown outside the Nutrilite farms on Frowing beds specially suited for watercress, 

Ni 


and grown according to specifications of Nutrilite Products, Inc.). 

The Misstaternent  nutritite’s consent Decree is just a yoke 
around the Distributor’s neck. It stops him from making a real good sales pitch. Our 
people can make claims you can’t. 


The Truth tre consent Decree is one of the strongest sales tools a 
Nutrilite Distributor can use. It is an official document, bearing the signatures of 
officials of the Federal Government. The prospective customer is immediately con- 
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vinced that the Nutrilite Distributor is speaking the truth — making only honest 
claims for his pote: WHAT OTHER FOOD SUPPLEMENT DISTRIBUTOR CAN 
SAY: “HERE IS A LEGAL DOCUMENT SIGNED BY A UNITED STATES DIS- 
TRICT JUDGE AND UNITED STATES ATTORNEYS THAT BACKS UP THE 
CLAIMS I MAKE FOR MY PRODUCT”? 


* * * 


The preceding misstatements only scratch the surface of the total misrepresenta- 
tions made in favor of other products and against Nutrilite. But they will serve as 
examples. 


The misstatements are made privately —to Nutrilite customers others are trying 
to switch to their products, or to Nutrilite Distributors they are trying to recruit. 
Only rarely does a misstatement appear in the publications of the companies whose 
products they distribute. 


The misrepresentations are made in private conversations: “Did you know that 
Nutrilite could be sold in a drug store for a dollar?” ... “Why do you put up with 
the Consent Decree? Come with us and you can say almost anything you want’... 
“Your Key Agent in Nutrilite doesn't care about you. All he wants to do is make 
money off you. We treat our people right” ...“The M&C Marketing Plan isn’t half 
as good as ours. You'll earn more money in a month with us than you will with 
Nutrilite in a year.” 


This M&C-O-GRAM is the result of long deliberation by M&C. In the past, we 
have ignored the improper practices of some of those who sell competing products. 
We have never, in word or act, been critical of other products. We are acting now for 
two reasons: 


First, we believe their practices are a real danger not only to themselves, but to 
us as well. The sale of food supplements is under continuing surveillance by the 
Federal Government. A misstatement by one company can result in action injurious 
to all. One purpose of this M&C-O-GRAM is to furnish our Distributors with the facts 
they need to counteract any baseless claims made for other products, and the false 
information circulating against Nutrilite. 


Second, we believe that Nutrilite Distributors should know the truth concerning 
the “get-rich-quick” promises of those who seek to have them cancel their contracts as 
Nutrilite Distributors, The remainder of this M&C-O-GRAM will present the Dis- 
tributor with a number of questions he should ask himself when representatives of 
other products approach him. 


* * * 


@. How does this other company get the names of Nutrilite Distributors? 


AX. In the case of Key Agents, the answer is easy. Someone in the other com- 
pany may have secured a Key Agent list or gotten the names through reading M&C- 
released materials. They can also get names of Agents-and Distributors from classified 
telephone directories. And there is still another way. Acting as Nutrilite Distributors, 
they accumulate a list of names of people they mect at Nutrilite meetings. In fact, in 
some cases:we believe certain people have become Nutrilite Distributors just for that 


purpose. 
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@. Why does this other person or group try to recruit Nutrilite Distributors? 
Why aren't they able to recruit as many people as they want—without raiding Nut- 
rilite—if their product and business opportunity are really as good as they say? 


A, They are trying to recruit the Nutrilite Distributor because the person 
who sells Nutrilite represents one of the most successful and most respected food sup- 
plements in America. He already has the best pero leeks on food supplementation, 
and has had the advantage of excellent training and sales leadership. They won't 
have to spend a lot of their time and money training the Nutrilite Distributor. BUT, 
MORE IMPORTANT THAN THIS — MORE IMPORTANT THAN THE NUTRI- 
LITE DISTRIBUTOR AS A PERSON — THEY HOPE HE WILL BE ABLE TO 
SWITCH MANY OF HIS NUTRILITE CUSTOMERS OVER TO THEIR PRODUCT. 
THE NUTRILITE DISTRIBUTOR IS VALUABLE TO THEM, YES. BUT HIS 
CUSTOMERS ARE EVEN MORE VALUABLE. 


@. The Nutrilite Distributor has a contract with M&C. He has agreed that if 
he ends his relationship with M&C, he will not — for two years: “... use or disclose 
to any person whomsoever any information I obtained while I was a Nutrilite Distrib- 
utor concerning the names and/or addresses of Nutrilite customers, or any other trade 
secrets, nor will I, on my own behalf, or on behalf of other person solicit or in any 
manner attempt to induce Nutrilite customers to inched any other vitamin and/or 
mineral product or to cease using Nutrilite Food Supplement ..." NOW, ISN’T THIS 
REPRESENTATIVE OF ANOTHER PRODUCT URGING HIM TO BREAK A LEGAL 
CONTRACT? ISN’T HE ASKING THE NUTRILITE DISTRIBUTOR TO BREAK 
HIS WORD? WHAT KIND OF BUSINESS WOULD WANT HIM IF HE DID? 
WHAT KIND OF BUSINESS WOULD ASK HIM TO DO IT? 


AL. The Nutrilite Distributor's contract with M&C is legal and binding. It is 
a common and usual form of contract. In it M&C agrees to honor certain promises 
to the Distributor, and the Distributor agrees to honor certain promises to M&C. 
This is the basis of all contracts. A competitor is not afraid to urge a Nutrilite Dis- 
tributor to violate this contract because the responsibility is principally the Distribu- 
tor’s—not his would-be recruiters’. His name is on the contract — not theirs. What 
kind of business would ask him to break a legal contract? The Distributor should 
remember this: HOW SECURE WOULD HIS CONTRACTUAL ARRANGEMENT 
BE WITH A BUSINESS THAT ALREADY HAS SHOWN ITS CONTEMPT FOR 
SUCH CONTRACTS? 


@. Why should a Nutrilite Distributor even consider going with another com- 
pany? He is amply repaid for the time he is able to put into his Nutrilite business. 
There is no limit on his earnings. Nutrilite is an established and widely advertised 
name. The product and the Marketing Plan are even better than in the past. On what 
basis, then, should he consider another offer? Perhaps it's because he doesn’t work too 
well with his Sponsor — perhaps they don’t always agree. 


A, an organizations are made up of people. Some are easier to get along 
with than others. And, everywhere a person goes, he has to work with other people. 
He may find some in this new company with whom it is even more difficult to work. 
Perhaps the answer isn't a change of company, but a change in attitude toward his 
Sponsor. Before he should consider a new career, requiring him to give up the results 
of long, hard work, he should consider a new approach to his present arrangement. 
Remember this: A NUTRILITE SPONSOR HAS EVERY REASON TO WANT HIS 
DISTRIBUTORS TO SUCCEED. HIS SUCCESS IS LARGELY DEPENDENT ON 
THE SUCCESS OF THE ENTIRE GROUP. THERE CAN BE NO DIFFERENCE 
BETWEEN THE SPONSOR AND THE DISTRIBUTOR THAT IS NOT TO THEIR 
MUTUAL ADVANTAGE TO WORK OUT. 
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That his company has a greater sales volume than Nutrilite. 
That_his company sponsors national television shows. 


That the Nutrilite Distributor has no legal obligations under his con- 
tract with M&C. 


That his company has complete control over the manufacture _of its 


product. 
* * * 


There are many more such claims to which the would-be recruiter should be will- 
ing to sign his name. There are a number of statements M&C will be happy to check 
for the Nutrilite Distributor. For instance, if the recruiter says he is a former Nutrilite 
Distributor who gave up a successful business to start an ever more successful one with 
the new company, forward his signed statement to us to learn just how successful he 
was—or if he was ever a Nutrilite Distributor at all! 


If he claims his product is made by a company that knows all of Carl Rehnborg’s 
procedures, ask him to sign his name to this statement. Forward it to M&C. There is 
a possibility we may ask permission of the Nutrilite Distributor to use such a state. 
ment as a basis for legal action against the person making the claim. But let us be realis- 
pag very little chance the would-be recruiter will sign statements he knows 
to alse. 


IT FOLLOWS THAT THE NUTRILITE DISTRIBUTOR SHOULD 


REGARD AS UNTRUE _ALL CLAIMS _ TQ WHICH ANOTHER PER. 
SON IS UNWILLING TO SIGN HIS NAME, OR FOR WHICH HE IS 
UNABLE TO PRODUCE PROOF._IF_HE IS EVASIVE WHEN QUES. 
TIONED CONCERNING EXACT NAMES, PLACES AND FIGURES, IT 
IS_A SAFE ASSUMPTION THAT HE_IS NOT BEING ENTIRELY 


TRUTHFUL. IF HE IS CAUGHT IN EVEN ONE UNTRUTH OR MIS- 
LEAVING STATEMENT, THE NUTRILITE DISTRIBUTOR SHOULD 
—— ee eae 
DISMISS MOST OF WHAT HE SAYS AS UNRELIABLE. 


DON’T _BE MISLED! DON’T BELIEVE. HALF-TRUTHS! 


* * * 


In conclusion, it is worth remembering that certain people will promise the world 
to a Nutrilite Distributor to persuade him to give up a good or potentially good busi- 
ness. One should give long and deliberate thought to such a decision, and action should 
occur only when the Nutrilite Distributor is certain he has ALL THE FACTS. 

That is the main objective of this M&C-O-GRAM—to supply important informa- 
tion bearing on such a decision. Remember: 

THIS M&C-O-GRAM BEARS THE COPYRIGHT OF MYTINGER & CASSEL- 
BERRY, INC. IT HAS BEEN GIVEN BROAD CIRCULATION THROUGHOUT THE 


UNITED STATES. MYTINGER & CASSELBERRY, INC., SUPPORTS THE TRUTH 
OF EVERY STATEMENT. 


MVTINGE® & CASSCLOCARY, 1HC., 1067 
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Commission EXxxursir 26 
Code of Ethics 


1. Nutriire Food Supplement is to be sold as a food sup- 
plement only, honestly, ethically, without pressure, with 
no semblance of prescribing or diagnosing, and without 
promising that any particular individual will have beneficial 
results. 


2. Only M & C-authorized written, printed or graphic mat- 
ter (including films and recordings) is to be used in con- 
nection with the sale of Nutrilite Food Supplement. 


3. Specific diseases, ailments or conditions will be handled 
as outlined in the booklet titled ‘‘Facts About Vitamins 
and Minerals and Nutrilite Food Supplement”’ and referred 
to as the ‘‘Facts’’ booklet, and the booklet ‘‘First Things 
First.”’ 


4. Nutrilite Food Supplement is to be presented to your 
prospect as a vitamin-mineral supplement only, which it 


is—and not in any sense as a means of cure, or a drug or 
a medicine—which it is not. 


5. Nutrilite Food Supplement is to be sold with all seals 
unbroken. If the seals on a package become broken, or 
the package is damaged by some accident while in the Dis- 
tributor’s possession, the Distributor will use that package 
for his personal consumption only. 


6. Nutrilite Food Supplement will be sold only on the basis 
of a Yearly Savings Program signed by the customer. 
“Trial’? units must not be sold. 


7. No Distributor or Agent may, while selling Nutrilite 
Food Supplement, sell any other food supplement or vita- 
min or mineral product or be associated in a business way 
(this includes husbands and wives) with an Agent, Dis- 
tributor, salesman, employee, or owner of any other food 
supplement or vitamin or mineral manufacturing or mar- 
keting organization selling these products for human con- 
sumption. 
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8. Nutrilite Food Supplement is to be sold only through 
authorized Distributors direct to the user. It may not be 
sold in any kind of retail store. 


9. A Distributor will not sign a customer as a distributor 
for the sole purpose of permitting the customer to pur- 
chase Nutrilite at the Distributor discount. 


10. Nutrilite Food Supplement is to be sold at the list or 
authorized price and only at this price. There must be no 
discounts or rebates given to the customer, except through 
the authorized Yearly Savings Plan, nor will you allow 
customers to purchase Nutrilite at less than the retail price 
as registered under the applicable Fair Trade Act. 
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The following is from a recorded talk by John Christie, 
Field Sales Manager, Mytinger & Casselberry, Inc. 


Commission Exuisir 27 A anp B 
Avpio-VisuaL DrerparTMENT 
Script #2 


Kyow Wuere You’re Gornc 
(A Method of Using the Consent Decree in Your 
Presentation) 


One of the problems we face in presenting our product, 
Nutrilite Food Supplement, is making sure we properly 
present the possible-need story before we attempt to pre- 
sent our product. In Nutrilite, we have the most powerful 
sales tool of any corporation in America—the Know Where 
You’re Going booklet. Here is the M&C-approved way to 
use this sales tool to present the possible need to your 
prospects. 


“‘Mrs. Prospect, I want you to know that the things I am 
about to tell you regarding vitamins and minerals, and 
the important part they play in our diets are not just 
some theories of mine. Rather, the statements I am about 
to make are all based upon fact. 


‘*T would like to show you a legal document. This docu- 
ment, as you will see on page one, was filed in the United 
States District Court for Southern California in April of 
1951. Back here on page sixteen are the names of the 
United States District Judge and the United States Attor- 
neys who signed this document. You’ll agree with me, 
Mrs. Prospect, that such a legal document would contain 
only factual information. 


“Now here, on page six, this legal document says the fol- 
lowing vitamins and minerals are needed in human nutri- 
tion—Vitamin A, Vitamin D, Bi, Bz, C, Vitamin K, Vitamin 
Be, Niacinamide, and the minerals—calcium, phosphorus, 
iodine, copper and iron. 
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‘‘Here on pages eight and nine, Mrs. Prospect, this legal 
document points out that these are the things that can 
happen to us, if, over a prolonged period of time, we don’t 
get at least the minimum daily requirements of those vita- 
mins and minerals listed back here on page six: nervous- 
ness, loss of appetite, neuritis, vague aches and pains, fa- 
tigue, irritability, headaches, and so forth. 


‘‘Have you, or any member of your family, Mrs. Prospect, 
ever experienced any one or more of these symptoms? 
If so, what have you done about it? Well, I’d like to point 
out that these symptoms of themselves do not prove a nutri- 
tional deficiency, because they are non-specific symptoms 
and they could be caused by any number of conditions. Or 
they may have functional causes and, if they persist, may 
be a danger signal for a serious disease having no relation- 
ship to a vitamin-mineral deficiency. 


‘“‘Are you satisfied, Mrs. Prospect, with the results you 
have received to date? If you’ve tried this, and tried that, 
and the other thing, and are not satisfied with the results, 
then perhaps, as this legal document points out, your symp- 
toms could be caused by a prolonged lack of one or more 
of the vitamins or minerals which are known to be needed 
in human nutrition. 


‘“‘Now, Mrs. Prospect, why can our diets be lacking in 
those important vitamins and minerals? Over here, on 
page ten, this legal document says that there are four reas- 
ons why diets may be lacking in the vitamins and minerals 
for which the need in human nutrition has been established 
—by reason of poor dietary habits, the improper selection 
of foods, unbalanced menus, and the loss of a portion of 
the water-soluble vitamins through excessive cooking, stor- 
age and processing. 


‘‘Now there is one further thing I’d like to point out in 
this legal document, and that is, these non-specific symp- 
toms we have been discussing are what may be termed 
subclinical deficiency conditions. And back here, on page 
seven, you will note that a subclinical deficiency condition 
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is one in which the symptoms are not sufficiently definite or 
apparent to be capable of diagnosis. 


‘“‘Now, Mrs. Prospect, will you agree with me, that as 
pointed out in this legal document, the following things are 
true? 


1. There are certain vitamins and minerals for which the 
need in human nutrition has been established. 

2. That we need these vitamins and minerals in certain 
daily requirements. 

. That if we do not get the minimum daily requirements 
of these needed factors in our diet over a prolonged 
period of time, certain non-specific symptoms may re- 
sult. 

. That these non-specific symptoms don’t of themselves 
prove a dietary deficiency but could be caused by any 
number of different things or have functional causes, 
and if they persist should be brought to the attention 
of our physician. 

. That there are four reasons why our diets can be lack- 
ing in these needed factors, and 

. That subclinical deficiency conditions, resulting from 
a prolonged lack of the vitamins and minerals known 
to be needed in human nutrition, can result in non- 
specific symptoms which are such as to be incapable 
of diagnosis even by a qualified physician. 


“Tf you will agree with me then, Mrs. Prospect, that these 
things are so, and if, as you say, you have or are experienc- 
ing one or more of these problems, and you’ve tried this, 
that, or the other thing, then perhaps, as this legal docu- 
ment points out, your problem may be caused by a dietary 
deficiency. Now, I would like to show you, if your problem 
is caused by a deficiency in these needed factors, how you 
can overcome the problem.’’ 


And here you go into your presentation of Nutrilite Food 
Supplement, using the Plant Book or the slide series, ‘‘The 
Story of Nutrilite.’ There it is—an approved presentation 
of the possible need for Nutrilite Food Supplement. Use it 
and you will make more sales! 
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Commission Exursir 32 


Field Report 
Brooke Burnham 


Crry: Kansas City, Missouri 


Date: November 1, 1955 


Mer Wirxa: Mable Wormington, Clara Harris, Bess 
Belcher, Mildred Bisby, Alleta Conklin, Gene Clark. 


Key Acent: Mable Wormington, Clara Harris, Ward 
Taylor. 


Fires Or: Same as above mentioned. 
Tyre Meetine: Agent. 


GenEraL Sussects CoverED: Radio show, contest, new de- 
velopments. 


Prositems & Hanpiine or Same: Routine. 
Menta Arrirupes: Fair to good. 


Present & Furure Pian or Operation: Recruiting drive 
based around radio show and contest. 


Ovrtoox For ImmepiaTE Future: Good. 
Weakest Pornt: All not recruiting enough directs. 
Stroncesr Porxt: Complete belief in product and plan. 


Fixancua Srapiiiry: Wormington, Harris—good, rest— 
fair. 


Remarks: Thoroughly covered for the third time the 2% 
Key Agent bonus with Mable Wormington. Every time her 
direct Key Agent, Clara Harris, falls below 25%, Mable 
thinks we are trying to gyp her out of the additional 2%. 
This time I told her to forget everything she had ever heard 
except this one rule—2% Key Agent bonus is only paid 
when a directly sponsored Distributor also earns 25%. 


Clara Harris is a little unhappy due to Clyde & Iona Smith’s 
slowdown in production after it became necessary that I 
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reprimand them for their unethical operation several weeks 
back. In any event, they have definitely stopped handling 
the protein product Zeem and even though they are some- 
what miffed at me, believe they will get back in the saddle 
in a few weeks. 


Request For Action: 
Attention: Elmo Jenkins 


If Mable Wormington writes you any more letters as 
to why she does not get her additional 2% when her 
direct Key Agent falls below 25%, please refer them 
to me for the answer. 


Persona Appearance: All very good. 
BB/plp 
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February 8, 1952. 
R. J. Luckhard, 
Rt. 2, Box 204 E, 
Lancaster, Texas. 


It’s our understanding, Mr. Luckhard, that you have gone 
into the sale of a competitive product. This, combined 
with the fact that you have been very inactive for quite a 
few months, means that your authorization as a Nutrilite 
Distributor is cancelled effective today. As you know, the 
rules governing the sale of Nutrilite provides that a Dis- 
tributor may not combine a sale of Nutrilite with any other 
food supplement. 


It’s our understanding that you have been using the vital 
information folders for the literature of the competitive 
product. Perhaps you’ve overlooked the fact that these 
folders are copyrighted and so you would be violating the 
copyright law by using them in this way. So it might be 
a good idea to discontinue using them for literature of 
any other product and that you do not make any attempt to 
switch any of your customers to the product you now are 
selling. 
Bos Mytincer. 


Bvp:a 
ec: Vic and Betty Foss 


Commission Exursit 69 


February 15, 1957. 
Ralph and Elsie Mason, 
6505 Auburn Road, 
Utica, Michigan. 


While in Chicago last week I had the opportunity of talk- 
ing with Jim Stewart. Unfortunately, he had to tell me 
that Mr. Mason has firmly decided that the sale of Vi-san 
has more to offer than the Nutrilite opportunity. 


Therefore, we find it regrettable but necessary to remove 
both of your names from our records as Authorized Dis- 
tributors of Nutrilite Food Supplement. This is in keep- 
ing with the policy of figuring a husband and wife team 
as a ‘‘Distributorship,’’ in which case one spouse cannot 
sell another food supplement while the other is selling 
Nutrilite. 
Ricuarp Kuery, 
Sales Manager. 

RK:jb. 


ec: James and Betty Stewart, Art Bergquist. 
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April 24, 1957. 
Linsley and Gail Lundgaard, 
5504 West 79th Street, 
Kansas City 15, Missouri. 


Perhaps it would unfair, Mr. and Mrs. Lundgaard, to can- 
eel your authorizations as Distributors of Nutrilite Food 
Supplement until such time as we are sure that you fully 
understand the manner in which we used the words ‘‘com- 
petitive product’’ in our letter of April 2nd. We’ve used 
these words in a rather broad sense. 


Actually, what we are getting at is that the distribution of 
the Secret of Bali is contrary to the agreement you signed 
at the time you made application to become Nutrilite Dis- 
tributors back in 1953. At the time you signed your Dis- 
tributor Agreements, you agreed that ‘‘. . . during the 
time I am distributing Nutrilite Food Supplement: (1) 
I will not sell, give away, or otherwise distribute any other 
vitamin and/or mineral products; . . .”’ While it is per- 
haps quite true that the prime salient point of the Secret 
of Bali is that it is a weight reducing product, the fact 
still remains that it does contain twelve vitamins and fif- 
teen minerals and, therefore, you may not sell both the 
Secret of Bali and Nutrilite Food Supplement at one and 
the same time. 


It is because of this provision in the agreement that it is 
necessary for us to cancel your authorization as a Nutrilite 
Distributorship, effective this date. 


Please do not feel that the door has been closed to you, Mr. 
and Mrs. Lundgaard, if at a later date you decide that you 
would again like to distribute Nutrilite Food Supplement 
exclusive of any other vitamin and/or mineral product. 


We would like to take this opportunity to wish you every 
success in your new endeavor . . . but, quite selfishly, we 
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a that we can welcome you folks back at a later 
at. 


Cordially, 
C. A. Bercquisr, 
Sales Records Manager. 


CAB/am. 
cc: Hleanora Hanafee, Keddie & Rudolph. 
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June 30, 1952. 
Phil Allen, 
3521 Fifth Avenue, 
San Diego 3, California. 


Phil, it looks as if we still have some trouble with Mark 
Hanna’s group. Here is the most recent development in 
that area. 


First, we are told that Jesse Brewster is now selling 
Vitmora—another food supplement. It seems that another 
Distributor in that area, upon making a delivery to one of 
her customers, a Mrs. Fred W. Moellering, was told that 
she was discontinuing Nutrilite in favor of Vitmora. The 
customer stated that she was buying it from Jesse Brewster. 
This isn’t the first time that we have had reports of Brew- 
ster doing that, so let’s see what you can find out from 
Mark. 


John Christie says that when he was recently in Fort 


Wayne, he found out the following information: Josephine 
Ivetich, who is now selling Vitmora, is the girl friend of 
Frank Gray, who was recently reinstated. 


It doesn’t seem logical, Phil, that Gray should be continuing 
as a Nutrilite Distributor if this is true. It gives them too 
much of an opportunity of working together and offering 
the prospect either Nutrilite or Vitmora—depending upon 
circumstances. 


Let me know what you find out. 
Dick Kuz. 


DK :aml 
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9941 E. Garibaldi 
Temple City, California 


May 23, 1952. 
Mrs. Isabelle Williams, 
206 Roswell Avenue, 
Long Beach, California. 


Dear Mrs. WILuiaMs: 


It has come to our attention that you are now repre- 
senting a Food Supplement other than Nutrilite; and that 
you have contacted some of our distributors to urge them 
to switch products. 


Now, Mrs. Williams you know this is contrary to the 
Distributor Application Contract Agreement you signed 
with Nutrilite, which reads as follows: 


“TI agree that for a period of two years following the 
termination of my relationship with Mytinger @ Cassel- 
berry, Inc. I will not use or disclose to any person whom- 
soever any information I obtained while I was a Nutrilite 
Distributor concerning the names and/or addresses of 
Nutrilite customers, or any other trade secrets, nor will I, 
on my own behalf, or on behalf of any other person solicit 
or in any manner attempt to induce Nutrilite customers 
to purchase any other vitamin and/or mineral product or 
to cease using Nutrilite Food Supplement’’. 


Therefore, if this practice of cqntacting our Distributors 
is not discontinued immediately, we will be compelled to 
turn this matter over to Mytinger & Casselberry, Inc. at- 
torneys for further action. 


Yours very truly, 
E. F.& V. D. Nerrues. ~ 


CO-Mytinger & Casselberry, Inc. 
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January 13, 1954. 
Mark and Thelma Lyday, 
12160 Broadstreet, Apt. 105, 
Detroit 3, Michigan. 


Mark, your letter addressed to Bob Mytinger concerning 
Mr. and Mrs. Elswick has been referred to me. We’ll go 
ahead and cancel these people immediately for selling a 
competitive food supplement. 


In the final analysis, we can’t prevent these people—or any- 
one else for that matter—from selling another food supple- 
ment once they quit selling Nutrilite. We can, though, 
prevent them from violating the agreement found on the 
Distributor application. That is what has happened in the 
recent case with the people who switched over to Numanna 
Food Supplement. In the General Memorandum dated De- 
cember, 1953, sent to all Nutrilite Distributors, we covered 
the situation. On Page 2, the sixth paragraph states; 


‘«., . that while any Distributor may cease distribut- 
ing Nutrilite, the information that he may use and his 
activities in the sales of another food supplement are 
limited by his contractual obligations. He would have 
to forget all about his Nutrilite customers and build 
up an entirely new clientele.’’ 


With Numanna, we were successful in securing a tempo- 
rary injunction prohibiting—by court order—Matie Paine, 
Milo Gilbert, ete., from contacting Nutrilite customers and 
Distributors. A violation of that court order would sub- 
ject a person to a contempt of court charge. 


The same thing could be done with the Elswicks, or anyone 
else for that matter, but this is the first time we have done 
it, primarily because there was enough at stake at this time 
for us to spend the necessary money and take the necessary 
time to secure the court order. I think the thing for you 
to do in this case is to write the Elswicks reminding them 
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of the Distributor agreement and tell them they should not 
contact their former Nutrilite customers or any other Dis- 
tributors about this other product. Then, if they persist 
in doing so and it becomes a problem, let us know and we’ll 
see what else we can do to help out. 

Dick Ker. 


DK:ja:jf 
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Mrs. Sipney WHITE 
Scotland Neck 
North Carolina 


Mr A. A. Bergquist: 


Dear Sir: 


Yes I did sighn up to handle Nutri Science: but I didnt 
not entend for that to enter fear with my Nutrilite sales 
for I have worked hard to get the clints that I have and 
would hate not to be able to continue to serve them. if your 
product was cheaper I am sure I could reach lots more 
people with it. I have been taking Nutrilite for 2 years 
now and I know it has done lots for one for my health has 
been much bitter, and I would like to continue to take it 
my self, out of the five here that signed up to sell Nutrilite 
I am the only one that has stood by it & kept it going and 
that was because I think its good. Would like to continue 
to sell it, if I may. I havent sold but 1 box of Nutri Science 
& that was too a lady that I never could sell Nutrilite, so 
thats the way people are. She thought $12.75 for three 
monts was cheaper than $19.50 for one month. Where I 
am sold on Nutrilite, well here is how I feel about your 
product, so would like to hear from you again would like 
to continue to sell all I can but if you dont want me too 
just let me know, the Lady that sign me up said it would 
not enter fear with my Nutritile sales. I told her I didnt’nt 
want to give it up for I new I had a good Product. So that’s 
my story— 


Sincerely, 
Mas. Sipney WHITE. 
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Myricrr & Cassevperry, Incorporated 


International Distributors Nutrilite Food Supplement 


P. O. Box 1810 Phone HEmlock 6-8251 
1700 Santa Fe Ave., Long Beach 13, Calif. 


: October 9, 1956. 
Miss Leni C. Weise, 
288 South Van Dien Avenue, 
Ridgewood, New Jersey. 


Each Nutrilite Distributor, when he signed a Nutrilite Dis- 
tributor’s application form, entered into a contract which 
provided, among other things, as follows: 


“‘T Acree Twat ror a Periop or Two Years Fotiowine 
THE TERMINATION OF My ReEvaTIonsHIP wITH MytTINGER 
& CasseLserry, Inc., I Witt Nor Use or Discxiose ro 
Any Person WHOMSOEVER ANY [nFoRMATION I OBTAINED 
“Wuite I Was a Nurteture Disrrrutor Concerninc 
THE Names anD/or AppREssEs oF Nutritrre CusToMEnrs, 
or any OtHeER Trape SEcRETs, Nor Witu J, on My Own 
Brwarr, ok oN BEHALF OF ANY OTHER Person Souicir 

“or in ANY Mawner Attempt To Inpuce Nurrmirte Cvs- 
TOMERS TO PuRcHASE ANY OTHER VITAMIN AND/oR Mrn- 
ERAL Propuct or To Cease Usine Nurrimre Foop 
SuprLEMENT.”’ 


This promise and agreement on the part of a Nutrilite 
Distributor is clear. A Nutrilite Distributor may change, 
of course, to the distribution of any other product or ter- 
minate his Nutrilite distributorship for any other reason; 
but a Nutrilite Distributor agrees that for two years fol- 
lowing the termination of his distributorship of Nutrilite 
Food Supplement he will not use or disclose any informa- 
tion he obtained while he was a Nutrilite Distributor, con- 
cerning the names or addresses of Nutrilite customers or 
any other trade secrets. Therefore, any terminated dis- 
tributor cannot himself use the names or addresses of 
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Nutrilite customers, past or present, nor may he disclose 
such names or addresses to anyone else. Furthermore, such 
terminated. Distributor may not use any of the other trade 
secrets that he acquired by reason of having been a Nutrilite. 
Distributor. 


Under this contract the Nutrilite Distributor further agrees 
that he will not, directly or indirectly, solicit or in any man- 
ner attempt to induce Nutrilite customers to purchase any 
other vitamin or mineral product or to cease using Nutrilite 
Food Supplement. Any Nutrilite Distributor who wishes 
to cease selling Nutrilite and- begin selling another food 
supplement must, therefore, begin anew. He cannot solicit 
any Nutrilite customers, past or present, to purchase any 
other food supplement, or attempt to persuade them to 
cease using Nutrilite. Since Distributors are also customers 
and users of Nutrilite, they cannot be solicited to purchase 
another food supplement or to cease using Nutrilite. 


The contractual provisions, with which you are all familiar, 
are usual and common. In return for the privilege of dis- 
tributing Nutrilite, the Nutrilite Distributor makes these 


promises and agreements. Violation of such agreements 
subjects the violator to legal proceedings by way of dam- 
ages, injunction, or both. 


Mytincer & CasseLperry, Ine. 
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16663 Victory Blvd. 
Van Nuys, Calif. 


Aug. 20, 1956. 
Dear Sirs: 


Please give me any information available concerning a 
food supplement called Nutrilite. I have heard claims that 
it is the only food supplement of its kind backed by the U. 8. 
Government. Please let me know what the food and drug 
admin. has to say about this. 

I would also like to be put on the monthly bulletin list. 


Respectfully, 
Mr. E. J. ScHENEMAN. 


236 


Commission Exursrr 109 B 


Mytinger and Casselberry, Inc. 
Long Beach, Calif. (AF 28-002) 


Nutrilite Prods. Inc. 
Los Angeles, Calif. (AF 22-872) 


September 14, 1956.. 
Mr. E. J. Schenkman, 
16663 Victory Boulevard, 
Van Nuys, California. 


Dear Mr. ScHENKMaAN: 


Your letter of August 20 requested information concern- 
ing Nutrilite. 


This product is a dietary food supplement which sup- 
plies vitamins and minerals. It does not, in our opinion, 
possess any unusual merit over products of similar compo- 
sition which can be purchased in drugstores. Its use is in- 
dicated when the diet is deficient in the vitamins and min- 
erals which Nutrilite contains. However, it is the view of 
outstanding experts in the field of nutrition that persons 
who eat a variety of readily available foods usually do not 
require a dietary supplement in order to secure an adequate 
quantity of vitamins and minerals. 


We do not believe that Nutrilite contains anything harm- 
ful; however, it should not be used to treat serious diseases. 
Most of the diseases which afflict the American public are 
not due to vitamin or mineral deficiencies, and therefore Nu- 
trilite is not an adequate treatment for, nor will it prevent, 
such diseases. 


It may interest you to know that the manufacturers and 
distributors of Nutrilite have been enjoined by the Federal 
District Court in California in an order which prohibits 
them from distributing the product under false and mis- 
leading representations as to its value in treating many seri- 
ous diseases for which it was being represented. 
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Contrary to what you have heard, Nutrilite is not backed 
or approved in any way by the Government. This Admin- 
istration has no authority to approve products of that kind. 


As you requested, we are arranging to have you listed to 
receive our monthly press release on terminated cases. 


Sincerely yours, 


K. L. Musreap, Director, 
Division of Regulatory Management, 
Bureau of Enforcement. 


cc LA Div RM Edit Br 
JTCain :ac9-13-56 


238 


Commission Exursit 110 
Information—Publications 


2760 Third St. 
La Verne, Calif. 


August 27, 1956. 


United States Department of Agriculture, 
Washington, D. C. 


GENTLEMEN : 


For the past three months I have been using a food sup- 
plement called Nurriuirz, manufactured by Nutrilite Prod- 
ucts, Inc., Buena Park, California. This food supplement 
is said to be made from alfalfa, watercress and parsley, 
and some yeasts. I was given to understand that it has the 
approval of the United States Government. Will you please 
check this for me, and let me know. I do not wish to con- 
tinue using it, if it isn’t good stuff. 


Sincerely, 


Zeta R. Branvt, 
(Mrs. Lowett D.) 
ZRB 


P. S. I was told that the farm which raises the products 
used to make Nutrilite Vitamins and Minerals is located 
at Hemet, California. 
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1824 W. El Dorado 
West Covina, Calif. 


January 25, 1987. 
GENTLEMEN : 


Ihave recently been introduced to a product called Nutri- 
lite and have been to several of their meetings. As I am 
considering distributing the product I would like to verify 
or clarify some of the claims they make for their product. 


I would like as much information about this product as 
you have available as well as any comments on their sell- 
ing program. 

The following are some of the statements I would like 
to know more about. 


1. The product is backed up and approved by the Fed- 
eral Government and all advertising matter is ap- 
proved by the Food and Drug Administration. 


2. The product has no equal. It is not in competition 
with other vitamins because it is a food and there are 
no other food supplements even comparable. 


3. It has no ill effects on even the very old. 


I would also like to know if Mytinger and Casselberry 
is a reliable concern. Is there any other offices I should 
contact on this matter? 


Thanking you for any information you might have and 
hoping for a prompt reply on this matter, I am 


Yours truly, 
Dowatp L. Russet. 
DLR: tr 
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Los Angeles, Calif. 


March 23, 1935. 
Dr. Elmer Nelson. 


Dear Sm: 


I read Morton Southermen’s article on Wonder Foods 
in February’s Red Book. In it he mentioned your name. 
I’d like some information if you can and will give it to me 
please. In December I started taking a food supplement 
named Nutrilite. The person that sells it to me says that 
certain departments of the U. S. Government endorses this 
product, the Pure Food Nutrition Depts. & I don’t—what 
else. Is this true? However my main concern is whether 
it is any good. So far we had no reaction. May I have 
an answer from your Dept. 


Thank you, 
Mrs. H. J. Baker, 


758 So. Ardmore, 
L. A. 5, Calif. 
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Tue Srory or Nurrinire Foop SuppLEMENT 


Sometimes, you know, in a magazine or on the radio, you 
do read or hear about something which is Just WHat You 
Have Been Lookrne For! 


In the same way, Tus Story May Tez You Azour Some- 
THING For WuicH You Have Been Searcuinc! 


Health, like freedom and peace, endures as long as we 
exert ourselves to maintain it—and that is why intelligent 
people everywhere are seeking knowledge regarding proper 
nutrition. How can You be sure You are getting proper 
nutrition? Are You a trained dietition? Do You Auways 
Eat Waat Is HeattHFuy regardless of personal prefer- 
ence? Do You select your food properly with an eye to- 
wards nutritional values and balanced menus? Now those 
are just a few questions that You can ask yourself, 


First, we in the Nutrilite business deal only with Facrs— 
facts which have been determined by the leading authorities 
in the field of nutrition today. Nutrilite has a very unique 
arrangement with the Food and Drug Administration 
(FDA). It is called the Nutrilite Consent Decree. As a 
result of this Decree, Mytinger & Casselberry, Inc. (M&C) 
(the eclusive sales distributors of Nutrilite Food Supple- 
ment) was given the following rights: 


1. The right to make more than 60 definite claims for the 
product. 


2. The right to use testimonials—which we have never 
used. 


3. The right, at M & C’s option, to submit all literature 
to the FDA for its advance comment, or to the Federal 
Court for its approval—this right has been exercised 
since 1951. Thus we are assured that all of our litera- 
ture has been reviewed prior to publication. 


‘‘These are rights which the FDA had never granted to 
anyone before in all its forty-year history.’’ Thus Nutri- 


lite has the exclusive arrangement of having the FDA re- 
view its literature. The FDA has also conceded that the 
product is ‘‘wholesome and beneficial.’’ 


Therefore, what we are going to tell you are Facts—scien- 
tific truths—not half-truths, not misconceptions, not fan- 
tastic tales which we so often hear about vitamins and 
minerals. These scientific truths are important to you and 
to me if we want the healthiest, strongest, best-nourished 
body possible, both for ourselves and for our families. 


What are some of these Facts? First, our diets may be 
lacking in vitamins and minerals for which the need in hu- 
man nutrition has been established. How do we know 
that? Well, there are at least four reasons, namely: 


1. Poor dietary habits. 

2. Improper selection of foods. 

3. Unbalanced menus. 

4.The loss of a portion of the water-soluble vitamins 
through excessive cooking, storage and processing. 


Commission Exursir 120 


In tHe Unrrep States District Court ror THE HastTern 
District oF WISCONSIN 


Civil Action No. 6142 


Myrineter & Cassevperry, Inc., 1700 Santa Fe Avenue, 
Long Beach, California, Plaintiff, 


UV. 


Numawna Lazoratorres Corporation, 611 Main Street, Lake 
Geneva, Wisconsin. Matir Parne, 5404-A West Wiscon- 
sin Avenue, Milwaukee, Wisconsin. Mzito Giipert, 2343 
North 41st Street, Milwaukee, Wisconsin. Epna Scuus- 
TER, 2004 South 12th Street, Milwaukee, Wisconsin. Axton 
ASCHENBRENNER, P.O. Box 214, West De Pere, Wisconsin. 
Tena ASCHENBRENNER, P.O, Box 214, West De Pere, Wis- 
consin. Rosert H. Basserv, 5404 West Wisconsin Avenue, 
Milwaukee, Wisconsin. Bernyce Bassert, 5404 West 
Wisconsin Avenue, Milwaukee, Wisconsin. Kennetu 
Niquerte, 2143 South 17th Street, Manitowoc, Wisconsin. 
Ciara Niquerre, 2143 South 17th Street, Manitowoc, 
Wisconsin, Defendants 


Decree Upon Puarntirr’s Motion ror a PRELIMINARY 
IngsuNcCTION 


Findings of fact and conclusions of Law, upon plaintiff’s 
application herein for a preliminary injunction, having 
been made, signed and filed this 9th day of December, 1955, 
it is: 


Decreep, That defendants Matie Paine, Milo Gilbert, 
Edna Schuster, Anton Aschenbrenner, Tena Aschenbren- 
ner, Robert H. Bassett, Bernyce Bassett, Kenneth Niquette, 
and Clara Niquette, and each of them, their agents, servants, 
employees, attorneys, and all persons in active concert 
and participation with them, or any of them, who receive 
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actual notice of this DecrEr, by personal service or other- 
wise, be, and they hereby are, enjoined pendente lite from: 


(1) Using, or disclosing to persons employed by Nu- 
manna Laboratories Corporation or engaged in the selling 
or promotion of Numanna Food Supplement, any informa- 
tion they or any of them obtained while Nutrilite Distribu- 
tors concerning the names or addresses of Nutrilite cus- 
tomers, or any other trade secrets. 


(2) On their own behalf, or on behalf of any other per- 
son, soliciting, or in any manner attempting to induce, 
Nutrilite customers to purchase Numanna Food Supple- 
ment or to cease using Nutrilite Food Supplement. 


Ir 1s FurtHer Decreep, That defendants Numanna Labo- 
ratories Corporation, Matie Paine, Milo Gilbert, Edna 
Schuster, Anton Aschenbrenner, Tena Aschenbrenner, Rob- 
ert H. Bassett, Bernyce Bassett, Kenneth Niquette, and 
Clara Niquette, and each of them, their agents, servants, 
employees, attorneys, and all persons in active concert 
and participation with them, or any of them, who receive 


actual notice of this Decrer, by personal service or other- 
wise, be, and they hereby are, enjoined pendente lite from: 


(3) Inducing, or attempting to induce, any Nutrilite 
Distributor to terminate his contractual relationship with 
Mytinger & Casselberry, Inc. 

(4) Interfering in any manner with Mytinger & Cassel- 
berry, Inc.’s contractual or business relations with Nutri- 
lite Distributors. 

(5) Inducing, or attempting to induce, any Nutrilite Dis- 
tributor or former Nutrilite Distributor to do any of the 
things referred to in (1) through (4), above. 

(6) Making, or causing to be made, any statement to the 
effect that plaintiff will not be able to continue to operate 
under the Nutrilite Consent Decree. 

(7) Making, or causing to be made, any statement mis- 
representing the scope and effect of the Nutrilite Consent 
Decree. 

(8) Making, or causing to be made, any statement to 
the effect that either Lee S. Mytinger or William S. Cassel- 
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berry, or both of them, has turned over the active manage- 
ment, control, and operation of Mytinger & Casselberry, 
Inc., to any other person or persons, or intends to do so. 

(9) Making, or causing to be made, any false or dis- 
paraging statement concerning Nutrilite Food Supplement, 
Mytinger & Casselberry, Inc., Lee S. Mytinger, William 8. 
Casselberry, or the Nutrilite Consent Decree. 

(10) Representing, or causing to be represented, that 
the contracts between Mytinger & Casselberry, Inc., and 
Nutrilite Distributors are invalid and unenforceable. 

(11) Making, or causing to be made, any false or dis- 
paraging statement in furtherance of (1) through (10), 
above. 

(12) Doing, or causing to be done, any act constituting 
an unfair or deceptive trade practice or an unfair method 
of competition in furtherance of (1) through (10), above. 

(13) Directly or indirectly, making, or causing to be 
made, or doing, or causing to be done, any statement or 
act in furtherance of (1) through (12), above. 


Ir Is Furtuer Decreep, That security in the sum of Ten 
Thousand and 00/100 Dollars ($10,000.00), heretofore de- 
posited by the plaintiff herein with the Clerk of this Court 
upon the granting of the Temporary Restraining Order 
referred to in the said Findings of Fact and Conclusions 
of Law, and dated November 25, 1953, shall remain on de- 
posit with the Clerk of said Court, in full force and effect, 
as and for security herein in and concerning the said 
Temporary Restraining Order hereinbefore referred to, and 
this Decrez based upon plaintiff’s application for prelimi- 
nary injunction hereby granted in favor of the plaintiff 
and against all of the named defendants, 


Anp Ir Is Furtuer Decreep, That a copy of this Decres 
be served upon W. L. Gold and Ray T. McCann, attorneys 
for defendants, and that such service shall have the same 
force and effect as if served upon the said defendants in 
person. 

Roserr EB. Texen, 
United States District Judge. 


December 9, 1953. 
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P. O. Box 72 
Mendon, Illinois 


March 13, 1958. 


Federal Food & Drug Administration, 
Washington, D. C. 


GENTLEMEN : 


I am writing in regard to government regulations covering 
FDA or government approval of any particular product 
or brand name. 


In this area there is a distributor of a nationally known food 
supplement, namely ‘Nutrilite’? who uses a government 
document in his sales efforts which he says gives him gov- 
ernmental approval of his product which no other food 
supplement has. 


I have always been of the opinion that no government 
agency approved any brand name above another, other 
than to make sure nothing was misrepresented insofar as 
advertising and labeling. 


May I have a reply concerning the above at the earliest 
possible date. Thank you. 


Very truly yours, 
Mrs. Nina Maywarp, 
1724 Santa Fe Ave., 
Long Beach, California. 


CC: Mytinger & Casselberry. 
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December 1, 1956. 
Mr. Dwight Eisenhower, 
Capitol Building, 
Washington, D. C. 


Dear Mr. ErsENHOWER: 


You, no doubt, are aware of the fact that our production of 
food has been commercialized to the extent that we are not 
getting back from our food proper nutrition. 


You, as a farmer are also aware of the great value placed 
on supplementation of feed for livestock. You, very likely, 
have a productive farm, due to this practice. 


You, like so many others in this country, did have a heart 
attack, and your health is so very important to the coun- 
try as a whole nation. Now, Mr. Eisenhower, are you also 
aware of the wonderful product, endorsed by the Federal 
Food & Drug Administration as being beneficial to any 
one no matter what condition they have or might have had? 
You, as a very well informed man, have guessed by now, 
the product is Nutrilite, a complete food supplement. We 
are not allowed to speak of this dynamic product as a cure; 
however, we can say, ‘‘It will make you feel better from 
the top of your head to the tip of your toes’’. 


Man has never been successful in re-creating the ‘‘spark 
of life’? which has been given only by God. 

Therefore, a synthetic, man-made product can never 
produce the benefits which a natural food supplement, de- 
rived from natural plant sources will produce. 


You are wondering why I would write to you about this. 
Here’s why—lIf you are already using this Nutrilite Food 
Supplement, then you are to be congratulated! If you are 
not, then as a friendly suggestion—please investigate the 
product, and do consider using it. It could only do you 
good! 
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I am a Nutrilite Food Supplement Distributor, and if you 
would like to hear more about this wonderful product, 
from me, most humble I would be to present it to you. 


Sincerely thanking you for reading this letter, a very poor 
attempt at describing so wonderful a product; my only 
thought at this time is this: ‘‘You,—oughta be eating Nutri- 
lite!”’ 


May you and your wonderful wife and family have a per- 
fect Christmas Holiday and the very best of New Year 
health and happiness. God Bless You! 


Sincerely yours, 
Atma Starr, 
3015 N. Wilson, 
Royal Oak, Michigan. 
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Saginaw, Michigan 


February 20, 1954. 
Federal Food and Drug Administration. 


Dear Sir: 


I am a user of Nutrilite Food Supplement, and when I 
started using Nutrilite I understood that there were no 
synthetic vitamins in it. Just a few days ago a man told 
me that there are synthetic vitamins in Nutrilite. It is 
very important that I know the right answer to this. 

I know Nutrilite Food supplement has been approved by 
the Federal Food and Drug Administration, so will you 
please give me the right answer. If there are any synthetic 
vitamins used, would you please tell me which ones are 
synthetic. 


Thank You, 
Mrs. Witsur Rupp, 
1990 Gabel Rd., 
Saginaw, Mich. R-1. 
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September 21, 1955. 
Mr. K. L. Milstead, 
Director of Regulatory Management, 
Food and Drug Administration, 
Department of Health, Education and Welfare, 
Washington 25, D.C. 


Dear Mr. Miusteap: 


My attention has been called to letters written by you 
about Nutrilite which concludes with the following para- 
graph. 

‘You may be interested to know that the manufac- 
turers and distributors of Nutrilite have been enjoined 
by the Federal District Court in California in an order 
which prohibits them from distributing the product 
under false and misleading representations as to its 
value in treating many serious diseases for which it 
was being represented.’’ 


I call your attention to the fact that this paragraph is 
only half the story. The Consent Decree contains affirma- 
tive claims which can be made for Nutrilite Food Supple- 
ment and many other provisions. It seems to me that when 
you summarize the Decree in the way that you do—in fact 
all you do is state the statutory provision which applies 
to all companies—you are being extremely unfair to our 
client. We would like to suggest that the only fair thing 
is for you to send out the entire Decree if you are going to 
refer to it, or that you at least do not give a misleading 
and one-sided statement of what it contains. You also 
should in all fairness point out to your correspondents 
that the prohibition against distributing products under 
false and misleading representations as to their value and 
the treating of serious diseases is one that applies to all 
companies. I also call your attention to the fact that the 
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Consent Decree is a ‘‘Consent Decree’’ and is not a finding 


in any respect that Nutrilite Food Supplement was so 
represented. 


Very sincerely yours, 


Cuarzes §. RoYNE. 
CSR :eaa 
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Department oF Heattu, Epucation, anp WELFARE 
Foop anp Druc ApMINISTRATION 
Washington 25, D. C. 


October 13, 1955. 
Mr. Charles S. Rhyne, 
726 Jackson Place, N. W., 
Washington 6, D. C. 


Dear Mr. Ruyne: 


We have your letter of September 21st in which you 
state that you do not believe that we are being fair to your 
client in replying to letters being received from interested 
people. 

From the large number of inquiries we are receiving 
concerning this product and from investigations made by 
our own inspectors, we are convinced that the public is 
being seriously misled as to the value of this simple vitamin 
and mineral preparation in the treatment of disease. We 
think this deception is being brought about not only 
through the activities of your salesmen and representa- 
tives, but also through the distribution of the yellow 
folder entitled, ‘‘The Nutrilite Consent Decree’. This 
folder, which incidentally is not the decree, actually con- 
tains totally inaccurate and misleading statements which 
you can readily check by reviewing the requests for admis- 
sions and listening to the recordings which were made avail- 
able to you in connection with the litigation. 

While it is true that all manufacturers are prohibited by 
the statute from making false and misleading claims with 
respect to foods, drugs, devices, and cosmetics, it is not true 
that it has been necessary to enjoin all companies from 
violating the law. 

From your letter we conclude that you would like for 
us to advise inquiries that the Government and your client 
agreed on what type of claims could be made for Nutrilite 
prior to the time that any representations were made. Of 
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course, that is not the case, and the entire injunction pro- 
ceedings were instituted to restrain the manufacturer and 
distributors of Nutrilite from continuing the violative type 
of claims that were being made. 

The statement that you refer to in your letter is factual 
and we fail to see wherein it is either unfair or misleading. 
Whenever requested we are glad to furnish a copy of the 
decree. 


Sincerely yours, 


K. L. Musreap, 
Director of Regulatory Management. 
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Law Offices 
Cuartes S. Ruyne 
726 Jackson Place, N. W. 
Washington 6, D. C. 
June 6, 1955. 


BRICE W. RHYNE TELEPHONE 
EUGENE F. MULLIN, JR. District 7-1381 
JACK M, MERELMAN 

J. PARKER CONNOR 

GORDON M. VAN SANFORD 


Mr. John L. Harvey, 

Deputy Commissioner of Food and Drugs, 
Department of Health, Education and Welfare, 
Washington 25, D. C. 


Dear Mr. Harvey: 


It has come to the attention of our clients Mytinger & 
Casselberry, Inc., and Nutrilite Products, Inc., that the 
Food and Drug Administration in answering inquiries re- 
garding Nutrilite Food Supplement makes a special point 
of stating that the Nutrilite Consent Decree contained cer- 
tain prohibitory clauses while failing to state that this 
Decree was in fact consented to by our clients and does in 
fact contain a list of allowable claims for Nutrilite Food 
Supplement. 

On behalf of our clients, we protest strongly against 
this practice which creates the false impression that the 
Nutrilite Consent Decree was something imposed upon 
unwilling defendants after a trial and which creates the 
further false impression that it is entirely negative and 
restrictive in its operation and effect. If the Food and 
Drug Administration finds it necessary to refer to the Nu- 
trilite Consent Decree in correspondence with the public, 
then ordinary candor and common fairness would require 
that it be stated that the Consent Decree was negotiated 
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by and agreed to by all parties—our clients as well as 
your agency—and that it contains a list of statements that 
may be made as well as a list of statements that may not 
be made for Nutrilite Food Supplement. The letters now 
being written on this subject by officials of the Food and 
Drug Administration (including Mr. Goldhammer) are 
grossly unfair to our clients and misleading to the public. 


Sincerely, 


Caries S. Ruyne. 


CSR/mab 
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DerarTMENT or Heattu, Epucation, AND WELFARE 
Food and Drug Administration 
Washington 25, D. C. 


June 27, 1955. 


Mr. Charles S. Rhyne, 
726 Jackson Place, N. W., 
Washington 6, D. C. 


Dear Mr. Rayne: 


This will acknowledge your letter of June 6 which ex- 
pressed your view that letters written by officers of the 
Food and Drug Administration have not reflected the true 
facts about the decree of injunction issued against Mytinger 
& Casselberry, Ine. and Nutrilite Products, Inc. 

Ihave examined some carbon copies of recent letters that 
have been signed by various members of the Food and 
Drug Administration in answer to letters of inquiry about 
Nutrilite and more particularly about answers to inquiries 
about the meaning and significance of the pamphlet ‘‘The 
Nutrilite Consent Decree.’’? It appears that the efforts of 
the distributors of Nutrilite to create the impression that 
the court decree is some form of meritorious award have 
been confusing to some of the prospects contacted by Nu- 
trilite salesmen. 

Actually, I am sure you will recognize that the pamphlet 
“‘The Nutrilite Consent Decree”’ is a very cleverly worded 
piece of advertising and capable of creating an entirely 
unwarranted impression about the consent decree. My 
observation is that letters signed by officers of the Food and 
Drug Administration have represented a forthright attempt 
to responsively state facts in answer to questions raised by 
the publie. 

In the absence of any interpretation, such as the pamphlet 
referred to, it would seem to me that the deerce speaks for 
itself. We see no necessity for including in letters written 
by officers of the Government a restatement of facts that 
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the decree contains a list of the statements that may be 
made as well as those that may not be made; nor does it 
seem to us that it is our obligation to give an inquirer a 
dissertation of the manner in which the consent decree 
was negotiated by and agreed to by all parties. Any proper 
discussion of the decree should be done after the parties 
engaged in the discussion have examined the document 
itself. 

It is, of course, always our purpose to be fair to every- 
body and we have no intention of commenting upon any 
court order in such a manner as to create any impression 
contrary to the facts. I do not recognize that we have done 
SO. 

Sincerely yours, 


Joun L. Harvey, 
Deputy Commissioner. 
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Department oF Heattu, Epucation, AND WELFARE 
Food and Drug Administration 


June 16, 1953. 


Mytinger & Casselberry, Inc., Long Beach, Calif. 
(AF 28-002) 


Nutrilite Prods., Inc., Los Angeles, Calif. (AF 22-872) 


Mr. Jack B. Bearpwoop, 
Assistant to the Secretary 


Geo. P. Larrick, Deputy Commissioner, 
Food and Drug Administration. 


Summary of Facts Relating to Mytinger & Casselberry, Inc. 


Mytinger & Casselberry, Inc. is the exclusive national 
distributor of ‘‘Nutrilite Food Supplement,’’ an en- 
capsulated concentrate of alfalfa, watercress, parsley, and 
synthetic vitamins combined in a package with mineral 
tablets. The product is not marketed through customary 
retail channels, but is sold by salesmen who directly solicit 
consumer contracts. Beginning in 1946, these salesmen 
approached prospective customers with a booklet entitled 
“How to Get Well and Stay Well,’’ which discussed the 
relation between vitamins, nutrition, and disease. As part 
of the sales promotion program, this booklet was left with 
the prospective purchaser on loan for perusal at his leisure. 
The salesman called for the booklet a few days later and 
undertook to obtain a contract for delivery of a year’s sup- 
ply of Nutrilite (one box per month) costing approximately 
$200 a year payable in monthly installments. 

The booklet was revised several times as a result of regu- 
latory action on the part of the Food and Drug Administra- 
tion. An early version in use until May 1948 was the basis 
for an indictment returned in the Southern District of Cali- 
fornia charging Lee S. Mytinger and William S. Cassel- 
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berry, as partners, with deliberately misrepresenting the 
therapeutic value of Nutrilite, in violation of the Federal 
Food, Drug, and Cosmetic Act.’ 

Between September and December, 1948, ten seizure ac- 
tions against various quantities of Nutrilite Food Supple- 
ment were filed in varying jurisdictions throughout the 
country. Hach of the libels charged a violation of Section 
502(a) of the F. D. & C. Act, based upon alleged false and 
misleading statements contained in three different versions 
of the booklet (a 58-, 42-, and 36-page edition) which were 
successively encountered with shipments of the article. 

In order to permit the institution of these multiple libel 
suits, Commissioner Dunbar, Associate Commissioner 
Crawford, and Assistant Commissioner Larrick made de- 
terminations, as required by Section 304(a) of the Act, that 
there was probable cause to believe that the labeling of 
the article would be in a material respect misleading to 
the injury or damage of the purchaser or consumer. The 
conclusion of the three administrative officials was that 
Nutrilite Food Supplement would not be effective in the 
prevention of most common diseases for which they be- 
lieved the article was represented. 

On December 30, 1948, Mytinger & Casselberry, Inc. sued 
in the District Court of the District of Columbia for an 
injunction to prevent officials of the Federal Security 
Agency and the Food and Drug Administration (1) from 


1In this version the booklet represented, without qualification, that 
Nutrilite is an effective therapeutic agent in “almost every case” and is 
a cure of “common ailments” which were specifically listed as “low blood 
pressure, ulcers, mental depression, pyorrhea, muscular twitching, 
rickets, worry over small things, tonsilitis, hayfever, sensitiviness to 
noise, underweight, easily tired, gas in stomach, cuts heal slowly, faulty 
vision, headaches, constipation, anemia, boils, lack of ambition, certain 
bone conditions, nervousness, nosebleed, insomnia (sleeplessness), aller- 
gies, asthma, restlessness, bad skin color, poor appetite, biliousness, 
neuritis, night blindness, migraine, high blood pressure, sinus trouble, 
lack of concentration, dental caries, irregular heartbeat, flabby tissues, 
hysterical tendency, eczema, overweight, faulty memory, colitis, eraving 
for sour foods, arthritis (rheumatism), neuralgia, deafness, subject to 
colds.” At another point it implied that “cancer, diabetes, heart trouble, 
high blood pressure, constipation, tuberculosis, arthritis, neuritis” and 
numerous other diseases would respond to Nutrilite treatment. 
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prosecuting the ten seizure actions then pending against 
the article Nutrilite for false and misleading labeling con- 
tained in the booklet entitled ‘‘How to Get Well and Stay 
Well’? and (2) from instituting any additional seizures. 
An amended complaint alleged that Section 304(a) of the 
Act was unconstitutional in failing to provide for a hearing 
prior to the institution of multiple libels based on findings 
of probable cause that the labeling was materially mislead- 
ing. It further charged that the administrative officials, 
in making such findings in this case without a hearing, had 
acted arbitrarily, capriciously and unreasonably. A three- 
judge court was convened. 

In May 1949, prior to trial, the government applied to 
the Supreme Court for writs of prohibition and mandamus 
on the ground that the three-judge district court proposed 
action in excess of its jurisdiction in undertaking a trial 
de novo on the issue whether the labeling was materially 
misleading. The Supreme Court denied the writs (337 
U.S. 902). 

After trial in October 1949, the three-judge court held 
that portion of Section 304(a) under which the defendants 
acted unconstitutional, and declared that the defendant 
Food and Drug Administration officials were arbitrary in 
instituting multiple libels without first affording the plain- 
tiff a hearing on the probable cause questions. The de- 
fendants were enjoined from maintaining any action raising 
a claim that Nutrilite was misbanded by the booklet ‘‘How 
To Get Well and Stay Well’’ (87 F. Supp. 650). On direct 
appeal to the Supreme Court, the decision was reversed. 
The constitutionality of Section 304(a) was upheld, and 
the Court stated that the three-judge court did not have 
jurisdiction to try de novo, or to review at all, the prelimi- 
nary administrative determinations of probable cause. 

Under the provisions of Section 302(a) of the Act (21 
U.S.C. 332(a)), a complaint for statutory injunction to en- 
join and restrain the distribution of Nutrilite Food Supple- 
ment had been filed in September 1949 against Mytinger & 
Casselberry, Inc., Nutrilite Products, Inc., Lee S. Mytinger, 
William S. Casselberry, and Carl F. Rehnborg. On Octo- 
ber 20, 1950, while the criminal action and consolidated 
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seizures were still pending, a complaint for injunction 
was filed, charging that Nutrilite was misbranded within 
the meaning of Sections 502(a) and 502(f)(1) of the Act. 

The complaint repeated the charge of the seizure and 
criminal cases that the then current editions of ‘‘How to 
Get Well and Stay Well’’ represented that Nutrilite would 
be an effective and adequate treatment for every disease 
and ailment known to mankind. It also alleged that vari- 
ous other items of promotional material, including books, 
reprints, and articles from popular publications dealing 
with vitamins and nutrition, were part of a scheme designed 
to sell the product for conditions for which it was inef- 
fective. Investigation revealed that from the beginning 
of nationwide distribution in 1946 until the scheduled trial 
date in March 1951, consumers were in fact buying Nutri- 
lite under the mistaken impression that it had therapeutic 
efficacy in the treatment of many diseases. 

The complaint sought to restrain the defendants from 
distributing Nutrilite Food Supplement which was mis- 
branded by the use of false and misleading written, printed, 
or graphic matter, or misbranded by failure to bear ade- 
quate directions for use for the conditions for which the 
article was intended. The prayer also asked that the de- 
fendants be required to make restitution to purchasers 
of Nutrilite Food Supplement for the sale of the article 
purchased as a result of false and misleading representa- 
tions. 

The injunction case was settled by the entry of a consent 
decree of permanent injunction on April 6, 1951. The 
deeree, under which the defendants are now operating, 
contains sections with the following provisions: 


(1) It restrains the defendants from distributing Nutri- 
lite Food Supplement accompanied by certain named items 
of labeling material; 

(2) It restrains the defendants from distributing Nutri- 
lite accompanied by written, printed, or graphic matter 
which implies that Nutrilite will treat or cure certain dis- 
eases, conditions, and symptoms which are specifically 
named; 

(3) It sets out a list of ‘‘prohibited claims’’ which may 
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not be used in written, printed, or graphic matter used to 
promote the sale of Nutrilite Food Supplement; 

(4) It sets out a list of allowable claims that may be 
made as to the need for or usefulness of Nutrilite. 


The decree also specifies that the defendants have the 
option to submit to the Food and Drug Administration for 
inspection and comment all written, printed, and graphic 
matter to be used in the future in the merchandising of 
Nutrilite Food Suplement. 

The indictment against the partnership and Lee S. 
Mytinger, William S. Casselberry, and Carl F. Rehnborg 
was dismissed and the consolidated libel proceedings were 
terminated pursuant to stipulation between the parties. 
The injunction action was dismissed as to the individual 
defendants Mytinger, Casselberry, and Rehnborg. 

Between April 6, 1951 and the present, the Food and 
Drug Administration has commented on numerous pieces 
of labeling material submitted, under the terms:of the de- 
cree, by Mytinger & Casselberry, Inc. At this time in- 
vestigation is proceeding to determine whether or not the 


decree is being violated as a result of false and misleading 
statements made by the firm’s sales agents in attempting 
to sell Nutrilite Food Supplement. If the evidence col- 
lected is sufficient to warrant legal action, contempt cita- 
tions against the firm and its representatives are contem- 
plated. 


SL:dk 
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Thus in talking with our prospective customers, one of 
the outstanding features to stress is that we—(point to 
Carp #5) 


provide to the customer, through the M&C Marketing 
Plan, a generous quantity discount 


provide to the customer, through the M&C Marketing 
Plan, an assurance that there will be no price increase 
during the term of the Yearly Savings Program 


(Card #6) However, there are a few exclusive points we 
haven’t mentioned. Two months have past since the first 
anniversary of the excluswe Nutrilite Consent Decree! 


When the Decree was signed a year ago, many people 
thought that Nutrilite was finished. Our competitors 
thought so, but that was just wishful thinking. Even 
some of our Distributors and Agents thought so, but 
that was because those Distributors didn’t understand. 


They didn’t know the care taken in working out the 
language of the Decree. They didn’t know what was 
in it. Even when they read it they didn’t understand 
what it meant. They didn’t realize that the Decree was 
the only approved guide to an interesting, factual, con- 
servative food supplement sales presentation. And that 
is the best kind of presentation, for when it finally con- 
vinces people—it leaves them permanently convinced— 
for it is based entirely upon fact and truth. 


They didn’t realize that the Decree pointed the way— 
therefore, they couldn’t understand why we titled the 
booklet in which we reprinted the Decree, ‘‘Know Where 
you’re Going.’? They did not; know that it pointed out 
a broad path,—the path, which, if followed would lead 
straight ahead and climb to heights of success. 


And so we find that our Consent Decree gives us: (Carp 


#7) 
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Federal Court-Approved Facts about Vitamins and Min- 
erals 


approved list of claims 

right to submit literature to FDA before release 

no other vitamin-mineral food supplement has these 
court-approved rights 

distributors must pass quiz on facts 


What is the result? The result is—(Card +8) 
Other Outstanding Points 


only food supplement whose retail sales volume ex- 
ceeded $10,000,000 a year without national advertising 


70% of volume is repeat business—anywhere from the 
2nd delivery to the 32nd delivery. 
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b.) Give Report on Arkansas SITUATION. 


1.) M&C Dip Nor Acr as Cattrornia Company 
Bur Workep Txrroven Locau Distrrvror— 
THE LocaL VorERs. 

2.) Costs rv 5 Ficures. 


Tus is THE Way M&C Can Be or Most HeEtp to Aux Dis- 
TRIBUTORS AS COMPARED TO THE Harm WE Coup Do By Con- 
puctinc A ResuttaL Pusuicrry Campaicn Acainst Recent 
Apverse ACTIVITIES AND ADVERTISING BY COMPETITION AND 
Druceists anp Recent F.D.A. ArtIces. 

Tuank Gop ror THE Consent Decrez. Now We Know 
THE True WortH or Vauve or Tus Document, THE Hun- 
DREDS OF THOUSANDS OF DoLLARS THE CoMPANY SPENT IN 
Getrine Ir ror Us. 

Tris ALREADY Existent Consent Decree Tat Gives You 
THE Too, Wuicu To ComBat Your ADVERSARIES IS: 


a.) THE CeMENT Toat Has Been Curep Berore Pour- 
inG AppiTionaL Errorts INTO THE CONSTRUCTION OF 
Your AGENcY. 

b.) THE QuaLity AUTOMOBILE Hqurerep Wirn ALi NEc- 
Essary Roap Maps. 

c.) anp Represents THE VaLvE oF Havine a ‘‘Stroxe 
Cuarr.”’ 


Porm 


I Wonpver Ir Our Apversarres Tonk M&C 1s Gorne to 
Foitp Up tae Tent anp Go Home? Do Trey Tuivx M&O 
1s Gornc To Stor PuBLIsHING 


Your Macazine 
M&C Rerorter 
Sates Inrormation & Evucation Butierins. 
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When an industry is new and has grown rapidly it is faced 
with many problems which usually are well known and 
understood only by top management of the leading concerns 
in the field. The food supplement industry is no exception. 
Being relatively new, its problems and difficulties ean be 
compared to those involved in the early stages of the 
changeover from the horse and buggy days to travel by 
automobile. As improvements were made in automobiles 
so that they were larger and would go faster, the changes 
came more rapidly than the changes in the laws govern- 
ing their operation, so that soon the horse and buggy laws 
didn’t fit the automobiles. The food supplement industry 
has found itself in much the same position, sometimes with 
outmoded regulations and laws governing its operation, 
and often without adequate interpretation. 


Attempts are constantly being made, of course, to bring 
the laws up to date. Sometimes the attempts are in the 
right direction and sometimes they are against the best 
interests of the food supplement industry so we have to 
keep an eagle eye on legislation in your field, both Federal 
and State, to protect your and our interests. 


One of our biggest accomplishments along this line was, 
of course, the Consent Decree and its allowable claims. This 
came about due to the attempt of the F.D.A. to interpret 
Federal Food and Drug law in a way which we thought not 
only detrimental but absolutely unjust, unfair and illegal. 
He order that Distributors and Agents may continue to 
follow— 
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PURCHASER Pho 


ADDRESS 
aser’s check of disorders at start of program: 
¥_Abdominal Pain —Andigestion 
J_Acne ~ Infection Resistance Low 
Allergies -_Ipsomnia 
Anemia Menstrual Difficulties 
_Appetite Poor -_Mental Depression 
Arthritis Migraine 
—~Assimilation .. Miscarriage Tendency 
~Asthma . 
Biliousness 


Blood Pressure, Low: 

-~yBlood Pressure, Hig! 
Boils 
Bene Conditions 
Breathing Disorders < 
Brittle Nails aE, Prostate Trouble “3 47 
Cancer : - -Pyo thea > pe 
Cold Tendency =~ “S| Rheumatic Fever 
Colitis ; . Rheumatism hii & 
Coastipation : ee 1. Rickets Ft 
Cuts heal slowly * "Ne __Sinus Trouble 
Dectness 3 tana . = _ Thyrold Disorders 
Diabetes So Gea ., Tissues Flabby 
Dizziness : ue - .Tonsilitis 

Ecrema : : Tooth Decay 

. Fatigue 3 -|~Tuberculosis 

—.Gas in Stomach — Tumors 
May Fever -| Twilight Vision Paulty 
Readache ~ Ulcers 

« —.Meartbeat Irregular -Weight .. Under __Over 


f= Se 


DESIGNATI! 


PURCHASE AGREEMENT 
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A World War II veteran of '26 had severe headaches 
almost continuously. ‘‘After three months on NuTRILITE 
I was only bothered with these headaches at five or seven 
day intervals. After six months I was able to go at least 
three or four weeks without their occurrence. 

‘“‘There was little change from this point on until I had 
been on Nurriitse for twenty months. By the end of two 
years I am almost completely free from all headaches.’’ 


The above facts are true in my case. 
Roserr L, Mytincer. 
Subscribed and sworn to before me, a Notary Public in and 


for the County of Los Angeles, State of California, this 
26th day of December, 1947. 


J. H. Murpacs. 
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Commission Exurit 159B 


A young man had, since childhood, been afflicted with 
perodic spells of sneezing and weeping. These spells would 
often last for days at a time. Needless to say all suggested 
remedies of all kinds were tried, but to no avail. He started 
the use of Nutritive during one of these particularly severe 
attacks, and in the height of the ‘‘season.’’ In a few weeks 
he experienced decided relief, and after a few months the 
symptoms had entirely disappeared, except that in the same 
room with a cat he might sneeze a few times, whereas be- 
for the use of Nurniuite, such an exposure would have 
started two or three days of his affliction. 


The above facts are true in my ease. 


Cuares Ducean. 


Subscribed and sworn to before me, a Notary Public in and 
for the County of Los Angeles, State of California, this 
26th day of December, 1947. 


Rosert P. M. Barxer. 
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Commission Exursir 159C 


A friend of the writer, 52 years old, had an affliction 
carried over from the first World War. He would go 
along with only minor pains in his back, when suddenly, 
without warning, he would find himself bent over and unable 
to straighten out his back and stand erect. He would be 
taken in his bent condition to an Osteopath, who would 
straighten him out. A board of army doctors told him 
there was no cure except an operation, which was not rec- 
ommended. 

Four months after beginning the use of Nurriuire the 
‘doubled up condition”’ failed to return, and he continued 
to use his back in a normal manner, even lifting and han- 
dling heavy objects. 


The above facts are true in my case. 
Lez S. Mytincer. 


Subscribed and sworn to before me, a Notary Public in and 
for the County of Los Angeles, State of California, this 


16th day of December, 1947. 


Epw. J. Smirx. 
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Commission Exursit 159D 
Action! 

Your CuHance To Hep 


As you know, many people find it hard to believe many 
of the things we know to be true about Nurnimire. This 
is also true of the Food and Drug Administration, and 
Nutriuire will soon be called upon to demonstrate. 

Inasmuch as this is a matter of showing what Nurriuite 
has done, our success will benefit every Distributor and 
Agent through better literature, which will make it easier 
to bring Nutriuitre to the attention of the millions who 
need it. 

In helping us at this time you are consequently helping 
yourself in the future. 

This is what we want you to do: 


1. We need more M.D.’s who have used Nurritite. Do 
you know of any? If so, see if he would be willing to 
come to Los Angeles in April and testify in court as 


to the results he obtained using Nutriurre. We pay 
travel expenses, expert fee and compensation for loss 
of time from his practice. Send names and addresses 
of all the medical doctors you can locate who will come 
and testify. Send names to Mytinger & Casselberry, 
Inc., attention Lee S. Mytinger or Dr. Wm. S. Cassel- 
berry, P. O. Box 1810, Long Beach, Calif. 


2. We need more people who will be witnesses to the 
fact that some one of their ailments of a serious and 
pronounced nature was helped, or relieved entirely, 
when taking Nutriuire. We are not interested in gen- 
eral improvement. It must be a specific and reason- 
ably serious ailment. Search your lists for customers 
who have been materially helped with a specific ail- 
ment, solely through the use of Nurrimire. Then: (1) 
Did the person have a medical doctor’s diagnosis be- 
fore he started the use of Nurnmire? (2) Did the per- 
son use Nurriure only, while being helped? (3) Would 
he be welling to come to Los Angeles in April and 
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testify in court as to what benefits he received from 
the use of Nutriite, provided we pay necessary travel 
expenses? Only if the answer is ‘‘yes’’ to all three 
questions, send customer’s name, address, ailment, and 
Nurtrinire potency used (210, #15, or XX) to Myt- 
inger & Casselberry, Inc., attention Lee S. Mytinger 
or Dr. Wm. S. Casselberry, P. O. Box 1810, Long Beach, 
California, at once. And as fast as you get additional 
names, send them in, too. 


Although we want names of people who can testify for 
any ailment, we are particularly interested in these: 
cancer, tuberculosis, gallstones, prostate trouble, ar- 
thritis, heart trouble, liver trouble and kidney trouble. 


As we said above, supplying these names will benefit you 
as much as us, but nevertheless we recognize the fact that 
this will take a little time, and you need to earn your living. 
So, to compensate you somewhat for your time and trouble, 
we will send you five dollars ($5.00) for the name of each 
medical doctor ready to testify, and one dollar $(1.00) for 
the name of each customer who qualifies as above (para- 
graph #2) and who is ready to testify. Send in all names 
as fast as you can get them, and we will try to pay you 
promptly. Include the names of anyone who qualifies even 
though you may have sent in his name before you receive 
this notice. You may include your own name and members 
of your family, if you qualify. Of course we may not have 
to call every potential witness but, on the other hand, we 
may need everyone qualified. 

This is of extreme importance. All these testimonies 
will be of great value in the future sale of Nutrmirze— 
Ger Your Names IN as Fast as You Can! 


March 29, 1949. 
Memo to All California Distributors 


Commission Exursrr 160 


Exuisit 4 


Summary or Number or Inprvipuat Key AGENTS AND DistripvuTors 


Number of Individual Number of Individual 
December 31 Key Agents Distributors 
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119 
210 
207 
265 


The figures shown above for the period 1956 to the end 
of February 1959 inclusive, in the column headed ‘‘Num- 
ber of Individual Key Agents’’ are of the number of Keys, 


Group Heads and other distributors who purchase directly 
from plaintiff the Nurrmire and other food supplement 
products described in said Sales Agreement. 

Whenever reference is made herein to Keys, such ref- 
erence includes the Group Heads and other Distributors 
who purchase Nurrimire directly from plaintiff pursuant to 
contractual arrangements. 


Exarsir 5 


Summary SHowrnG Rear. VALUE AND Cost VALUE oF NutRILite Foop SuprpLemMENT AND 
Oruer Foop SurrLEMENT Propvucts Sotp aND PurcHAseD DurinG THE PERIOD 
SEPTEMBER 1, 1945 TO FeBRuary 28, 1959 UNDER AND Pursuant To THE SaLes AGREE- 
MENT, AS AMENDED, Exursits 1, 2 and 3 TO THE COMPLAINT. 


Retail Value Cost Value 

Retail Value Cost Value of Products of Products 

of Products of Products Purchased Purchased 

December 31 Sold by Buyers Sold by Buyers by Buyers by Buyers 


i. (4 mos.). $ ‘ 6,092.00 30,147.50 $ 7,536.84 
15 597. 48,649.31 
.50 ; 208 , 254.41 
15 1,153 859.42 
88 6,003,536. 43 1,497 596.62 
8, 919, 991.50 2,229,997 .88 9,731,756.00 aie en oe 
9,883, 157.00 70,789.25 10,553,881 .50 2,638,470 
11,457 ,029.00 25 12,385 429.50 3,096, 357. Ee 
50 16,289 338.00 
.31 24,894, 212.50 
75 26,975 314.50 
44 28 , 662 ,033 .00 i 
88 22,850 , 854.00 5, 712, 713.52 
19, $11, 1497.90 4,877 874.48 22,711, 267.00 5,765, ; 868.57 


$169, 746,374.40 $42,333,196.16 $186,736,664.75 $46,767,469.94 

1,262,432.75 318,383.00 1,218,024.00 304,506.00 

1,202; 215.65 302)746.91 580,089 .00 145022.25 

2,464,648. 40 621, 129.91 1,798, 113.00 449, 528.25 

Grand Total.. $172,211,022.80 $42,954,326.07 $188,534,477.75 $47,216,998. 19 


Peritioners’ Exursit 19 


Ficure 1A 


Table 4 
Retar VALUE or Sates or Vitamins AND HeMaTiNics BY TyPES AND UsEs 


Percent ——% of Total—— 

1956 1955 Change 1956 1955 

$ 32,890" $ 32,810" 0.2% 
47 46,750 1.8 

$223 ,490 
23,810 
Pediatric liquids & drops 840 48,300 
Children’s 7,350 
1 17,020 
$127,010 
: 44,320 
Without minerals (2)....... . 82,690 


Total Vitamins $303 ,050 


Hematinics with vitamins (3).... $79,090 $ 75,030 
All other hematinics (3) 12,820 12,660 


Total Hematinics $91,910 $ 87,690 
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100.0% 


*Add 000. 
3 Includes combinations of B-complex with Vitamin C. 
2, 


Includes most of house to house sales. 
r 3) In addition to total for vitamins of $323,300,000 sales in 1956 and $303,050,000 in 


Figure: 2 


Table 4 
Rerar VALUE oF SALEs oF VITAMINS AND HeEmatinics By Types AND USES 


Percent ——% of Total—— 
1957 1956 Change 1957 1956 


Single Vitamins : $ 32,200* $ 2, 890* —-2.1% 9.5% 
B-Complex (1) 48,280 47600 1.7 : 


$242,810 
200 


x 


natal 
Pediatrie liquid & drops. 
Children’s 


Dotty 


Other multi-vitamins: 
With minerals 
Without minerals (2). ...... 


Total Vitamins $338,360 


Hematinics with vitamins (3).... $ 84,470 
All other hematinics (3)... ‘ 13,690 


Total Hematinics........... $ 98,160 


*Add 000. 

(1) Includes combinations of Bombe with Vitamin C.’ 

(2) Includes most of house to house sales. 
ae In addition to total for vitamins of $338,360,000 sales in 1957 and $323,200,000 in 
1956. 


Fieure 3 


Table 4 
Reta, VALvE oF SALEs oF VITAMINS AND HemaTiINics BY Types AND UsEs 


Percent % of Total—— 
1958 1957 Change 1958 1957 
Single Vitamins $ 30,740" $ 32,200" -—4.5% 9.5% 
omplex (1) 48,910 48,280 1.3 


© 
° 
x 


NS 
i | 
a 


,700 $257,880 

720 26,010 

58,750 

8,540 

20,120 

52,900 

91,560 

Total Vitamins $338 , 360 


Hematinics with vitamins (2).... $ 86,280 $ 84,470 
All other hematinics (2) 14,600 13,690 


Total Hematinics $100,880 $ 98,160 
*Add 000. 
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2 Includes combinations of B-complex with Vitamin C. 
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In addition to total for vitamins of $340,350,000 sales in 1958 and $338,360,000 in 


Figure 5 


Rear, VALUE OF VITAMIN CONCENTRATE SALES BY TyPE OF OvTLET, 1958-1951 


1958 1957 1956 1955 1954 1953 1952 1951 
SS en | ene ee Car an eens 


Dollar Per Share Dollar Per Share Dollar Per Share Dollar Per Share 
Cent y Sales Cent of 


Q Dollar Per Dollar Per Share Dollar Per Share Dollar Share 
Sales of Sales Cent of Sales Cent of 3 
Competitive Sales (add 000) Change Market | (add 000) Change Market | (add 000) Change Market | (add 000) Change Market 


i] 

| Sales Cent Sales Cent of Sales Cent of Sales of 

| (udd 000) Change Market | (add 000) Change Market | (add 000) Change Market ||/(add 000) Market 
130,650 3 18.8 | 121,2 ‘ 70.4 117,810 3.0 5 114,390 

30,800 52) 23. ; 13.4 18,540 37.9 ; 13,440. 31.1 


11,501 16.4 
1,939 425.5 


Drug Stores (Nonprescription)...} 157,840 2.1 is 154,530 8.5 70.2 142,440 
Direct Sales (Total) 31,120 -4.5 é 32,590 -7.8 14.8 35,350 


19,145 ; 21,522 18.9 9.8 26,514 
11,975 8.2 : 11,068 25.3 8,836 


33,670 2,910 8.1 30,430 
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Total Competitive Sales 2 : : 220,030 ; K ; : é i 
Non-Competitive Sales f ‘ 118,330 2. 2 F 111,840 


95,830 90,930 
227 500 20;910 


ee ee 
Total Vitamin Concentrate Sales. 340,350 . 338,360 A , : 284 ,030 
ee ee ee 
: — Sales fox feach Year. 
. Percentage of Change. 
3. Share of Market. 


No. 16092 


Ix THE 
United States Court of Appeals 
For the District of Columbia Circuit 


Mytrxcer & Cassecperry, Inc.,|Len S. Mytincer, and 
Wrtum S. Cassetnerny, Petitioners 


v. 


FeperaL Trape Commissjox, Respondent 


On Petition for Review of an Order of the 
Federal Trade Commission 


BRIEF FOR RESPONDENT 


James Mcl. Hexprrson, 
General Counsel, 
Aay|B, Hoszes, 
Assistant General Counsel, 
Francis C, Mayer, 
Attorney, 


Attorneys for the Federal Trade Commission. 


QUESTIONS PRESENTED 


1. Does the use and enforcement of an exclusive-dealing 
provision in petitioners’ distributor application agreement 
produce the competitive effects proscribed by Section 3 
of the Clayton Act? 


2. Does the enforcement of restrictive convenants in the 
application agreement whereby each distributor agrees, in 
the event of termination of the distributorship, not to sell 
competing products to former customers, constitute an 
unfair method of competition and an unfair trade practice 
within the intent and meaning of Section 5 of the Federal 
Trade Commission Act? 


3. Are the findings of the Commission concerning peti- 
tioners’ misrepresentations about the consent decree of 
injunction of 1951 supported by substantial evidence on the 
whole record? 


INDEX 


I. Counterstatement of the case 
A. Proceedings before the Commission 
B. The facts 
1. Petitioners’ product, organization 
activities 
2. M&C’s restrictions upon their distributors .. 
3. The consent decree of permanent injunction 
II. Statutes involved 
III. Summary of argument 
IV. Argument 


A. The adverse competitive effects of M&OC’s 
exclusive-dealing contracts extend into three 
lines of commerce 


. Petitioners’ two-year clause results in unfair 
restrictions on the distributors in the operation 
of their independent businesses 


. The findings and order of the Commission con- 
cerning petitioners’ representations about the 
Consent Decree of Injunction of 1951 are sup- 
ported by substantial evidence on the whole 
record 


V. Conclusion 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 16092 


Myrincer & Casse.perry, Inc., Lez S. Myrinezr, and 
Wun S. Cassevperry, Petitioners 


v. 


Feperau Trape Commission, Respondent 


On Petition for Review of an Order of the 
Federal Trade Commission 


BRIEF FOR RESPONDENT 


I, COUNTERSTATEMENT OF THE CASE 


This case comes before the Court upon a petition to 
review and set aside an order to cease and desist issued 
by the Federal Trade Commission at the conclusion of an 
administrative proceeding. 

The complaint (JA. 1-9)? charged in its first count that 
petitioners, by selling their vitamin-mineral supplement to 
their distributors on the condition, agreement, or under- 
standing that the purchaser may not sell or otherwise 
distribute any vitamin or mineral products of a competitor, 
had violated Section 3 of the Clayton Act.? Count One 


1‘‘JA.’? refers to the Joint Appendix filed herein. 
238 Stat. 731 (1914); 15 U.S.C. 14 (1958). 
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of the complaint further charged that petitioners employed 
threats of cancellation of their contracts with their dis- 
tributors and canceled such contracts unless their distrib- 
utors rigidly adhered to the exclusive-dealing provisions. 
Count Two alleged that petitioners threatened to enforce 
and are actually enforcing the provisions of their contracts 
with their distributors, which provide that the distributors 
may not, for a period of two years following the termina- 
tion of such contracts, solicit or attempt to sell any of 
their former customers any vitamin or mineral products. 
Count Two alleged in conclusion that the effects of such 
threats and actual enforcement of the above-described 
restrictive covenants were unfair methods of competition 
and unfair acts and practices in commerce within the 
intent and meaning of Section 5 of the Federal Trade 
Commission Act.* 

In the third count, the complaint charged that the peti- 
tioners had falsely represented and caused the distributors 
to represent falsely that— 


(1) a consent decree of injunction issued by the United 
States District Court for the Southern District of 
California amounted to an endorsement and approval 
of Nutrilite Food Supplement by the United States 
Government, the United States District Court and 
the Food and Drug Administration; 


(2) the allowable claims contained in the injunction 
applied only to Nutrilite Food Supplement and to 
Be Cue vitamin or mineral supplement product; 
an 


(3) no other seller of vitamin or mineral food supple- 
ment products has a right to submit its promotional 
literature to the Food and Drug Administration 
for inspection and comment. 


Count Three finally alleged that such false representa- 
tions had diverted trade in commerce to the petitioners 
from their competitors, had injured competition, and had 
a tendency to obstruct and had obstructed and restrained 


352 Stat. 111-112 (1938) ; 15 U.S.C. 45 (1958). 
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such commerce and thus constituted unfair methods of 
competition in commerce and unfair acts and practices 
within the intent and meaning of Section 5 of the Federal 
Trade (Commission Act. 


A. Proceedings before the Commission 


The complaint was issued on November 26, 1957. In 
their answer (JA. 10-16) petitioners admitted the requisite 
jurisdictional allegations and the use and enforcement of 
the exclusive-dealing contracts as well as the restrictive 
two-year clause. 

Petitioners denied that the use and enforcement of the 
exclusive-dealing agreement violated Section 3 of the Clay- 
ton Act. Petitioners denied that their use and enforce- 
ment of the restrictive two-year clause or their statements 
with relation to the consent decree of injunction violated 
Section 5 of the Federal Trade Commission Act. 

Extensive hearings were held before the hearing ex- 
aminer. After the introduction by both sides of evidence 
and the submission of memoranda of facts and law, the 
hearing examiner issued an initial decision (JA. 17-47) 
which contained detailed findings of fact. He concluded 
(JA. 48-44) that petitioners had violated Section 3 of the 
Clayton Act and Section 5 of the Federal Trade Commis- 
sion Act and accordingly issued a provisional order to 
cease and desist (JA. 44-47). 

Petitioners appealed to the Commission which, on con- 
sideration of briefs and oral argument, denied the appeal, 
adopted the hearing examiner’s order with only a minor 
modification and issued its final order (JA. 48-49). The 
Commission explained its decision in an accompanying opin- 
ion (JA. 50-59). 


B. The facts 
1. Petitioners’ product, organization and activities 


Petitioner, Mytinger & Casselberry, Inc. (hereinafter 
sometimes referred to as ‘‘M&C’’) was a California cor- 


4 One Commissioner concurred in the result. 
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poration with its principal office and place of business in 
the City of Long Beach, California, Petitioner William 
S. Casselberry was president of the corporate petitioner 
and petitioner Lee S. Mytinger was secretary-treasurer 
thereof. Both these individuals at all times controlled 
and directed the policies and practices of the corporate 
petitioner (JA. 21).° 

Petitioners are now and for many years have been 
engaged in the purchase, sale and distribution in commerce 
of a product known as Nutrilite Food Supplement. 
Nutrilite is a multi-vitamin and mineral dietary food sup- 
plement composed of an encapsulated concentrate of alfalfa, 
watercress, and parsley, to which synthetic vitamins have 
been added and which is combined in a package with 
mineral tablets. Since 1945 M&C has purchased the entire 
output of Nutrilite from the producer thereof, Nutrilite 
Products, Inc. of California. Petitioners sell Nutrilite to 
distributors only. Such distributors are located through- 
out the United States and sell to other distributors and 
directly to consumers. The distributors of Nutrilite sell 
this product exclusively through house-to-house canvassing, 
as distinguished from selling through drug stores and 
other over-the-counter sales outlets (JA. 21). Petitioners 
make no sales at retail nor do they make sales to drug 
stores, health stores, grocery stores, or other retail 
establishments.® 

M&C is admittedly ‘‘one of the largest direct sales 
organizations in America’’ (CX 112, not printed in JA.). 


5 Subsequent to the Commission’s order issued herein Mytinger and Cassel- 
berry, Inc., underwent a corporate reorganization, The Mytinger Corporation 
is the successor corporation to Mytinger and Casselberry, Inc, and by stipula- 
tion, the parties herein have agreed that any final order of this Court would 
be binding on the Mytinger Corporation (J.A. 61). Petitioners do not question 
the inclusion of the individual petitioners in the Commission’s order. 


6 Petitioners state in their code of ethics, ‘‘ Nutrilite Food Supplement is to 
be sold only through authorized Distributors direct to the user, It may not 
be sold in any kind of retail store’? (JA. 217). 


«Nutrilite Food Supplement may not be sold through Drug Stores or Health 
Food Stores or any store or office except recognized offices of Nutrilite Agents. 
No Distributor or Agent may maintain an office for the retail sale of Nutrilite 

. 7’ (CX 26 (p. 15), not printed in JA.). 


5 


They are regarded by their competitors as the leader in 
the direct-selling field for vitamin-mineral food supple- 
ments (JA. 64). Nutrilite sales in 1955 were more than 
five times greater than its nearest direct-selling competing 
product, and more than three times as large as the com- 
bined volume of two competing products, both of which 
claimed to be the largest (JA. 212). 

Since 1951, Nutrilite sales have never been less than 
61.52% of the total direct sales of vitamin concentrates. 
The following table shows that for the past 8 years peti- 
tioners have maintained a dominant share of the direct- 
selling market for vitamin concentrates. 


Myrinerr & CASSELBERRY’s SHARE oF VITAMIN CONCENTRATE 
Saves in THE Dmect Seuuinc Marker 


(Dollar values are at retail) 


Total Direct Total Nutrilite Sales 
Year Sales Dollars Market Share 


1951 $10,250,000 $ 9,881,000 96.40% 
1952 11,501,000 85.57 
1953 15,480,000 83.49 
1954 20,507,000 89.16 
1955 25,401,000 82.47 
1956 26,514,000 75.00 
1957 21,522,000 66.04 
1958 19,145,000 61.52 


[JA. 283] 


In addition petitioners have maintained a dominant 
share of the total national market (even including all 
possible retail outlets) for multi-vitamin concentrates sold 
with minerals. 


Myvtinoer & CASsELBERRY’s SHARE oF ToTaL NaTIONAL MARKET FOR 
Muuti-Viramin Mrnerau Propucts 


Total Total Market 
Year National Sales Nutrilite Sales Share 


1955 $44,320,000 $25,401,000 57.3% 
1956 48,310,000 26,514,000 54.9% 
1957 52,990,000 21,522,000 40.6% 
1958 55,290,000 19,145,000 34.6% 


[JA. 283] 
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Finally, Nutrilite accounted for from 6.7% up to 13.4% 
of retail sales of all kinds of vitamin concentrates through 
all types of outlets from 1951 to 1958 (JA. 283). This 
market was not limited to vitamin-mineral supplements 
but included vitamin products sold without minerals and 
solely for such diverse purposes as infant and old-age 
therapy. In 1958, the value of retail sales of Nutrilite 
was a substantial $19,145,000. The retail sales value of 
Nutrilite ranged in annual volume from $10,900,000 to over 
$26,900,000 between the years 1951 and 1957. 


Tora, Sates or Noutrimire By 
Mytincer & Casse.Berry, Inc. 


Retail Sales 
Fiscal Year Value Net Sales 


1951-1952 $10,896,341.75 $ 4,194,072.44 
1952-1953 15,056,773.75 5,777,861.35 
1953-1954 19,501,444.75 7,467,582.93 
1954-1955 24,938,523.50 9,475,116.49 
1955-1956 26,884,946.75 10,143,154.38 
1956-1957 21,926,260.75 8,315,689.02 


[JA. 189] 


Petitioners designate their distributors of Nutrilite as 
‘“‘Sponsors,’’ ‘‘Agents,’? ‘“‘Key Agents,’’ and ‘‘Group 
Heads.’’ Direct sales are made to certain favored distrib- 
utors who are designated as ‘‘Key Agents’’ or ‘‘Group 
Heads.’’ However, all distributors are under contract to 
the corporate petitioner. As of December 31, 1958, there 
were 1,420 individual distributors who purchased directly 
from M&C and during the same period the total number 
of distributors was 80,700. They accounted for a sales 
production of $19,500,000. 


Number who Retail value of 

purchase Number of products sold 

December directly individual by M&C period 
31 from M&C distributors ended Dee. 31 


1951 207 12,547 $ 9,883,157 
1952 265 18,265 11,457,029 
1953 406 31,228 15,400,886 
1954 666 56,091 20,325,765 
1955 963 77,310 25,386,959 
1956 1280 56,294 26,502,505 
1957 1300 74,445 21,637,877 
1958 1420 80,700 19,511,497 


[JA. 278-79] 


2. M&C’s restrictions upon their distributors 


Although M&C sells Nutrilite directly to a relatively 
small group of its leading distributors, all distributors, 
regardless of how they are classified by petitioners, are 
required to submit applications for distributorships and 
secure petitioners’ express approval before they are per- 
mitted to buy Nutrilite from any source. Each application 
describes the relationship to be established between the 


applicant and M&C, in part, as follows: 


I understand and agree that I am not an employee, 
servant, agent, or legal representative of Mytinger & 
Casselberry, Inc., and that the relationship between 
us is not that of joint venture or similar arrangement, 
but that as a Nutrilite Distributor I am in business 
on my own account as an independent contractor who 
purchases and sells Nutrilite Food Supplement. 

I agree that during the time I am distributing 
Nutrilite Food Supplement: (1) I will not sell, give 
away, or otherwise distribute any other vitamin and/ 
or mineral product; (2) I will not disclose to any 
person, firm or corporation other than authorized dis- 
tributors and/or personnel of Mytinger & Casselberry, 
Inc., the names and/or addresses of Nutrilite customers 
unless Mytinger & Casselberry, Inc, gives me written 
permission to do so. 

I agree that for a period of two years following 
the termination of my relationship with Mytinger & 
Casselberry, Inc. I will not use or disclose to any 
person whomsoever any information I obtained while 
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I was a Nutrilite Distributor concerning the names 
and/or addresses of Nutrilite customers, or any other 
trade secret, nor will I, on my own behalf, or on 
behalf of any other person solicit or in any manner 
attempt to induce Nutrilite customers to purchase any 
other vitamin and/or mineral product or to cease using 
Nutrilite Food Supplement. 

I have read and understand that I must meet and 
uphold the requirements set forth on the back of this 
application if I wish to maintain my status as a Nu- 
trilite Distributor, and that if I do not meet and uphold 
said requirements, my authorization as a Distributor 
of Nutrilite Food Supplement is subject to cancella- 
tion upon written notice from Mytinger & Casselberry, 
Ine. [JA. 185]. 


Not only do petitioners, by means of these agreements, 
forbid their distributors to sell any vitamin or mineral 
product other than Nutrilite during the life of their dis- 
tributorship, but they also exact from their distributors a 
promise to refrain, for a period of two years after termina- 
tion of their distributorship, from endeavoring in any way 
to sell any vitamin or mineral product to present or past 


customers of Nutrilite. 

Petitioners enforced these restrictive agreements with 
their distributors at various times by threatening to cancel 
and canceling distributorships; by refusing to supply their 
distributors with Nutrilite; and occasionally by litigation 
(JA. 222-23, 224-25, 226-27, 228, 229, 230-31, 232, 233-34, and 
243-45). Counsel for petitioners freely admitted that peti- 
tioners enforce their exclusive-dealing agreements, and de- 
clared that petitioners intended to continue to do so. They 
also enforced the two-year restrictive clause in such agree- 
ments (JA, 243-45), both to enforce their exclusive-dealing 
contracts and to control or destroy the business of any 
distributor who desired to sell a competitive product in- 
stead of Nutrilite (JA. 82-85, 86, 203-05, 222-23).” 


7 Petitioners on occasion have forced out of business key agents who were 
faithful to the exclusive-dealing agreement but who chose to sell a non-com- 
petitive product (JA. 70). 
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Despite petitioners’ ‘‘explanation”’ of the purpose of the 
restrictive agreements (Br. 8-9), the hearing examiner 
found as a fact that the primary purpose of such exclusive- 
dealing contracts was not and is not to promote compliance 
with the consent decree, but rather to insure obedience by 
the distributors to M&C’s wishes for the economic and 
financial benefit of M&C (JA. 25). The examiner also said 
that petitioners’ ‘‘extension of such control for two years 
after the distributors’ relationship with the [petitioner] 
has terminated indicates, we think, that the true purpose of 
the restrictions is to advance the sale of Nutrilite, to the 
prejudice of [M&C’s] competitors and former distributors’’ 
(JA. 25-26). Petitioners established through the use of 
their restrictive agreements and policies 100% control over 
the purchase and resale of Nutrilite by over 1,400 direct 
purchasers from it and some 80,000 indirect purchasers 
whose retail sales in 1958 totaled over $19,000,000. 


8. The consent decree of permanent injunction 


A brief résumé of the background of the consent decree 
is essential to an understanding of the issues concerning it. 
For years, petitioners in merchandising Nutrilite had au- 
thorized and distributed a booklet, How to Get Well and 
Stay Well, used by distributors in soliciting prospective 
customers. A version of the booklet in use in 1947 repre- 
sented that Nutrilite had ‘‘cured or greatly helped’? such 
“common ailments’? as ‘‘Low blood pressure, Ulcers, 
Mental depression, Pyorrhea, Muscular twitching, Rickets, 
Worry over small things, Tonsilitis, Hay Fever, Sensi- 
tiveness to noise, Underweight, Easily tired, Gas in Stom- 
ach, Cuts heal slowly, Faulty vision, Headache, Constipa- 
tion, Anemia, Boils, Flabby tissues, Hysterical tendency, 
Eczema, Overweight, Faulty memory, Lack of ambition, 
Certain bone conditions, Nervousness, Nosebleed, Insomnia 
(sleeplessness), Allergies, Asthma, Restlessness, Bad skin 
color, Poor appetite, Biliousness, Heuritis, Night blindness, 
Migraine, High blood pressure, Sinus trouble, Lack of con- 
centration, Dental caries, Irregular heartbeat, Colitis, Crav- 
ing for sour foods, Arthritis (rheumatism), Neuralgia, 
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Deafness, Subject to colds.’? This version was the basis of 
an indictment filed in the District Court for the Southern 
District of California charging Lee S. Mytinger and Wil- 
liam S. Casselberry with misbranding Nutrilite in violation 
of the Federal Food, Drug and Cosmetic Act. 

After a hearing prior to the indictment, Mytinger and 
Casselberry revised the booklet. Direct curative claims 
were eliminated but several pages of the revised booklet 
were devoted to case histories illustrating the relief that 
Nutrilite brought from such ailments as diabetes, feeble- 
mindedness, stomach pains, sneezing and weeping.® The 
Assistant Commissioner of Food and Drugs concluded that 
the revised version of the booklet was misleading, and on 
September 28 and 30, 1948, recommended seizures of Nu- 
trilite shipments. 

M&C thereafter ordered its salesmen to remove the 
ease histories. The remaining portions of the booklet 
pointed to the dangers and prevalence of illness, described 
the discovery of Nutrilite and recommended the booklet to 
those who wanted to get well and stay well. On December 
2, 1948, the Assistant Commissioner of Food and Drugs 
made a probable-cause determination on these remaining 
pages of the booklet and recommended more seizures. 

Six new pages were thereafter added to the booklet. On 
December 9, 1948, the Commissioner of Food and Drugs 
made a probable-cause determination on that version of the 
booklet and recommended further seizures (Ewing v. My- 
tinger & Casselberry, Inc., 339 U.S. 594, 597 (1950); JA. 
262-66). 

On March 29, 1949, M&C sent a memorandum to their 
distributors entitled ‘‘Action! Your Chance to Help’’ in 
which they stated the following: 


As you know, many people find it hard to believe 
many of the things we know to be true about Nurr- 


8 The case histories were a serious of testimonials by undisclosed persons, 
some of whom were officials of M&C and included petitioner Lee 8S, Mytinger, 
Secretary-Treasurer; Robert L. Mytinger, Vice-President in Charge of Sales; 
ard Charles Duggan, Vice-President, Administration and Marketing, and son-in- 
law of petitioner William S. Casselberry (JA. 166-69, 273-75). 
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LITe.... We need more people who will be witnesses 
to the fact that some one of their ailments of a serious 
and pronounced nature was helped, or relieved entirely, 
when taking Nurrmire. We are not interested in gen- 
eral improvement. It must be a specific and reasonably 
serious ailment. ... Although we want names of 
people who can testify for any ailment we are par- 
ticularly interested in these: cancer, tuberculosis, gall- 
stones, prostate trouble, arthritis, heart trouble, liver 
trouble and kidney trouble. ... This is of extreme 
importance. All these testimonials will be of great 
value in the future sale of Nurrmrre, [JA. 276-77.] 


Mr. Robert L. Mytinger, Vice President in Charge of 
Sales, testified that ‘‘for a period of time’’ in selling Nu- 
trilite he would approach the prospect and say: 


How do you do? I am Bob Mytinger. I haven’t 
a thing for you to buy today. Actually I am looking 
for people who are not well, who are troubled with any 
of these ailments.... Is there anyone in your home 
who has any of these troubles, any children who are not 
perfectly well... ? (JA. 164) 


Mr. Mytinger also testified that he used a card listing 
disorders (JA. 271) ‘‘to have the customer check any of 
these conditions that they felt were giving them difficulty, 
and at a later date it would be compared with their later 
condition to see if they felt there was any improvement in 
their condition.’’ (Tr. 798, not printed in JA.). 

Some of the ‘‘conditions’’, ‘‘disorders’’ or ‘‘ailments’’ 
listed on the card were cancer, tuberculosis, arthritis, 
uleers, colitis, diabetes, prostate trouble, rheumatism, ir- 
regular heartbeat, bone conditions and asthma. There was 
a total of sixty.’ 

On October 20, 1950, while a criminal action and the 
consolidated seizures were still pending, a complaint for in- 
junction was filed charging that Nutrilite was misbranded 
within the meaning of the Food, Drug and Cosmetic Act. 


9 Counsel for petitioners testified that mentioning diseases in connection with 
a product is ‘*a statement or implication that the product would be effective 
in the disease’’ (JA. 160). 
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The complaint repeated the charges of the earlier seizure 
cases and the criminal action, that the current edition of 
How to Get Well and Stay Well represented that Nu- 
trilite would be an effective and adequate treatment for 
many of the diseases and ailments of mankind. It also 
alleged that other promotional materials, including books, 
reprints and some articles from popular publications, were 
part of a scheme to misrepresent the curative powers of 
Nutrilite. 

The complaint was disposed of by a consent decree en- 
tered by the District Court for the Southern District of 
California on April 6, 1951, without any findings by the 
court on issues of fact or law. The petitioners were thereby 
placed under permanent injunction and ordered to refrain 
from (1) distributing Nutrilite accompanied by forty Nu- 
trilite articles, books, pamphlets, and motion pictures; (2) 
distributing Nutrilite accompanied by articles, pamphlets 
or graphic matter, which imply that Nutrilite would be an 
effective cure for approximately fifty-four specific diseases 
or conditions; (3) making fourteen other specific misrepre- 
sentations in written, printed or graphic matter to promote 
the sale of Nutrilite. 

The decree set forth that the certain specified allowable 
claims which may be made ‘‘shall be limited to’’ certain 
facts about vitamins, including the need for or usefulness 
of Nutrilite Food Supplement. 

It also specified that petitioners would have the option 
of submitting to the Food and Drug Administration for 
inspection and comment all written, printed, and graphic 
matter to be used in the future merchandising of Nutrilite. 
All other pending legal proceedings against petitioners 
were dismissed by stipulation between the parties. 

The Nutrilite distributors were understandably con- 
cerned over the outcome of the court proceedings and their 
effect on their sales activities. To compensate for the 
serious loss of promotional literature occasioned by com- 
pliance with the decree’ and to reinstate distributors’ 


10 JA. 195-96; CX 17 (last page), not printed in JA. 
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morale ‘‘an intensive campaign was undertaken by peti- 
tioners to make the Nutrilite Consent Decree the founda- 
tion upon which each and every Nutrilite distributor would 
build his business ...’’ (Pet. Br. 22). Of course, a proper 
use of the consent decree could never have accomplished 
these objectives. It was vital for petitioners to deny the 
injunctive nature of the decree’ to regard it as a 
meritorious award, ‘‘something to ‘thank God for’ ’’;? 
and to equate the decree with government sponsorship of 
their product.* The numerous misrepresentations made 
concerning the consent decree of injunction will be con- 
sidered in detail under the third section of our Argument 
(infra, p. 28). 


Il. STATUTES INVOLVED 


Cuarron Act 


See. 3. That it shall be unlawful for any person 
engaged in commerce, in the course of such commerce, 
to lease or make a sale or contract for sale of goods, 
wares, merchandise, machinery, supplies or other 
commodities, * * * on the condition, agreement, or 
understanding that the lessee or purchaser thereof 
shall not use or deal in the goods, wares, merchandise, 
machinery, supplies or other commodities of a com- 
petitor or competitors of the lessor or seller, where 
the effect of such lease, sale, or contract for sale or 
such condition, agreement or understanding may be 
to substantially lessen competition or tend to create a 
monopoly in any line of commerce. [38 Stat. 731 
(1914); 15 U.S.C. 14 (1958).] 


* * * * * 


Sec. 11(c). The findings of the Commission * * * as to 
the facts, if supported by testimony, shall be con- 
clusive. [38 Stat. 734 (1914); 15 U.S.C. 21 (1958).] 


—_—- 


11 OX 11A, 110, 144B-E, not printed in JA. 
12 JA. 269, 270. 
13 JA, 104-05. 
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Feperat Trape Commission Act 


See. 5(a) Unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices in 
commerce, are hereby declared unlawful. 

The Commission is hereby empowered and directed 
to prevent persons, partnerships, or corporations * * * 
from using unfair methods of competition in commerce 
and unfair or deceptive acts or practices in commerce. 
* * * [52 Stat. 111-112 (1938); 15 U.S.C. 45(a) 
(1958).] 

° s s * * 

(c) * * * The findings of the Commission as to the 
facts, if supported by evidence, shall be conclusive. 
[52 Stat. 112-113 (1938); 15 U.S.C. 45(¢) (1958).] 


Ill. SUMMARY OF ARGUMENT 


Section 3 of the Clayton Act outlaws the making of 
exclusive-dealing contracts ‘‘where the effect of such * * * 
contract * * *, agreement or understanding may be to 
substantially lessen competition or tend to create a 
monopoly in any line of commerce.’’ Petitioners do not 
challenge the Commission’s finding that their contracts 
require exclusive dealing nor the finding that they enforce 
their contracts in all of their restrictive elements. 
Petitioners’ use and enforcement of their restrictive 
contract requirements have resulted in adverse competitive 
effects extending into three lines of commerce. By their 
complete control over their distributors, petitioners have 
eliminated competition from at least 60% of the direct- 
sales mineral and vitamin supplement market. The dis- 
tributors who purchase Nutrilite from petitioners have had 
from at least 34% to 57% of the entire vitamin-mineral 
market (offered for resale through every conceivable 
outlet) and retail sales ranging from $19,000,000 to 
$26,500,000 per year. In the all-inclusive market of vitamin 
concentrates sold by all possible types of retail out- 
lets (excluding only hospitals and prescription sales- and 
including therapeutic as well as supplemental vitamins), 
petitioners’ distributors from 1955 to 1958 enjoyed shares 
of this market ranging from 6.7% up to 13.4%, with sales 
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up to $26,500,000. M&C, the major manufacturer of 
vitamin-mineral supplements, by obligating over 80,000 re- 
tail outlets throughout the country to handle its products 
on an exclusive basis, has eliminated a subtsantial segment 
of the market from effective competition. Tampa Elec. Co. 
v. Nashville Coal Co., 365 U.S. 320 (1961); Standard Oil 
Co. of California v. United States, 337 U.S. 293 (1949). 

Petitioners’ restrictive two-year clause is used to 
enforce their exclusive-dealing contracts and is also used 
to restrict and restrain distributors unreasonably in the 
conduct of their independent businesses. Effective and 
complete control of the distributors is maintained by use 
of the restrictive two-year clause, as well as the control 
or destruction of the business of any distributor who ter- 
minates his business with petitioners when the distributor 
attempts to take up the sale of competitive products. 

The entire purpose of the consent decree of injunction 
was to enjoin petitioners from misrepresenting their 
product as a cure for ailments, diseases and conditions 
and to limit the claims that may be made for Nutrilite. The 
record more than adequately demonstrates petitioners’ 
unlawful conduct, subsequent to the decree, viz., that they 
disputed the fact that an injunction was issued, claimed 
approval by the United States Government, the Court and 
the Federal Food and Drug Administration, explained 
the decree as a legal document to support their claims, 
asserted that the allowable claims applied only to 
Nutrilite, and asserted that they alone had the right to 
submit advertising material to the Food and Drug Admin- 
istration prior to its use. In their efforts to use the decree 
as a ‘‘valuable sales tool,’’ petitioners misrepresented 
the court action by the familiar techniques of half-truths 
and the improper juxtaposition of quoted statements. 
Such misrepresentations have misled distributors and 
users and have the capacity and tendency to mislead dis- 
tributors and users—all to the detriment of petitioners’ 
competitors and distributors. 
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IV. ARGUMENT 


A. The adverse competitive effects of M&C’s exclusive-dealing 
contracts extend into three lines of commerce 


Petitioners do not challenge the Commission’s finding 
that their contracts require the purchaser to sell Nutrilite 
to the exclusion of all competing products. The Commis- 
sion’s finding that petitioners enforce their contracts with 
relation to exclusive dealings is not challenged either. 

Petitioners argue (Br. 26-40) that the Commission has 
failed to show that the effect of their contracts may be a 
substantial lessening of competition or a tendency to 
create a monopoly, which Section 3 of the Clayton Act 
makes requisite to a finding of violation. Contrary to 
petitioners’ contention, there is an abundance of probative 
data in the record to support the Commission’s findings in 
this regard. 

While it is convenient for the parties herein to speak 
of ‘‘petitioners’ distributors’? this must not obscure the 
essential point that the distributors and purchasers in- 
volved herein are not agents for petitioners but are 
independent businessmen conducting their own private 
enterprises for which they—not petitioners—expend their 
time and money. Viewed in this perspective, the purpose 
of Section 3 of the Clayton Act as a means of preserving 
competition, and the necessity of its enforcement in the 
case of petitioners’ exclusive-dealing contracts become 
clear. If a large segment of the vitamin-mineral supple- 
ment dealers of the country can be held down by exclusive 
arrangements, immobilized as an operating force in the 
free market in vitamin-mineral supplements, and knit into 
a widespread sales organization handling petitioners’ 
products exclusively and closed to petitioners’ competitors, 
then clearly competition in the vitamin-mineral supplement 
field is lessened and a tendency toward monopoly set in 
motion.** 


14 One of the purposes of Section 3 of the Clayton Act was to prevent large 
manufacturers from controlling small, local businesses as if they were agencies. 
H.R. Rept. No. 627, 63d Cong., 2d Sess. (1914, p. 11). 
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The record presents an unmistakable picture of injury 
to competition in the vitamin-mineral supplement market, 
both between petitioners and competing manufacturers 
and among vitamin-mineral supplement distributors. 

Section 3 of the Clayton Act sets out specifically that the 
proscribed competitive effects may be found in any line 
of commerce. It is not incumbent upon the Commission 
to exclude any relevant line of commerce affected. Rather, 
it is clearly its statutory duty to examine every line of 
commerce for possible adverse effects. To this end, the 
Commission specifically rejected the hearing examiner’s 
selection of a particular line of commerce and explicitly 
found the proscribed effects in each of the three lines of 
commerce involved herein (JA. 51). 

Clearly, the direct-selling field is an appropriate line of 
commerce. The direct-selling method of distribution 
represents the only channel through which petitioners’ 
products flow to the consumer. Nutrilite is never found in 
any of the other channels of distribution through which 
other vitamin concentrates flow to the consuming public, 
such as drug stores, hospitals, mail-order stores, food 
stores and markets, health stores, industrial stores and 
variety stores. This is the line of commerce in which M&C 
is vitally interested. It is significant that before this pro- 
ceeding, petitioners recognized their basic competition as 
coming from other organizations of direct sellers of 
vitamin-mineral supplements. In communications with 
their customers, petitioners, in describing their ‘‘com- 
petitors and imitators,’’ refer only to competition with 
other “‘direct selling competing products’’ (JA. 211-16). 

It is significant that M&C has selected the direct sales 
method of distribution exclusively and does everything in 
its power to insure that Nutrilite is not distributed in any 
other way (JA. 217). Obviously, in any other retail outlet 
Nutrilite becomes just another vitamin-mineral supplement 
and must stand on its own feet in competition with other 
vitamin-mineral supplements. Any seller who seeks these 


15 The drug trade itsclf regards house-to-house selling as a separate and 
distinct lime of commerce (JA. 280-83). 
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advantages for its product—a direct-sales presentation— 
is confronted with M&C’s substantial pre-emption of that 
line of commerce. 

Finally, petitioners’ constant emphasis upon the peculiar 
and distinct characteristics of their particular means of dis- 
tribution demonstrates that, for them, the direct selling 
line of commerce is the only relevant line of commerce. 

By any standard, M&C has maintained a dominant share 
of the direct-selling market. Until the last two years of the 
period for which record statistics are available (1951-1956), 
it never had less than 75% of this market and up to 96.4%. 
In 1957, its sales accounted for 66% of the market and 
in 1958, 61.5% of the market. The contract requirements 
challenged here are employed by a seller that has been the 
undisputed leader in this field for the past eight years and 
controls over 80,000 retail accounts which sell annually 
about $20,000,000 of petitioners’ products and account for 
at least 61.5% of sales in the entire direct-selling field. 
The Nutrilite sales volume in 1955 was more than five 
times larger than its nearest competing product and three 
times larger than the combined volume of two competing 
products, both of which claimed to be the largest seller 
(JA. 212). In spite of petitioners’ argument (Br. 9-10) 
that the vast bulk of the American population is available 
to any newcomer in the market to serve as re-sellers, the 
record discloses that subsequent to the institution of its 
exclusive-dealing contracts and its entry into the door-to- 
door food supplement business, comprising 400 to 500 
competitors, M&C still maintained as late as 1955 a 
whopping 89.16% share of the market. Any opportunity 
of a new seller in this market is severely limited when such 
a major portion of the market is foreclosed by petitioners’ 
restrictive agreements. 

M&C has maintained a dominant share of the total 
national market for multi-vitamin concentrates sold with 
minerals (JA. 283). The hearing examiner found that 
vitamin-and-mineral combination food supplements, such 
as Nutrilite, are sufficiently different from vitamin food 
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supplements and mineral food supplements, considered 
separately, to constitute an independent line of commerce 
(JA. 30). 

The Nutrilite distributors have had at least 34.6% and 
up to 57.3% of the total national market for multi-vitamin- 
mineral products, having made retail sales ranging from 
$19,000,000 to $26,500,000 per year. The significance of 
these huge shares of this market is more readily 
appreciated when it is realized that they are maintained 
by a single producer, distributing only from door to door, 
in a market which includes every possible kind of retail 
outlet for all such products. 

Even in the all-inclusive market of vitamin concentrates 
sold by all types of retail outlets’* (excluding hospital and 
prescription sales) petitioners have, over the years, con- 
trolled by use of exclusive-dealing agreements substantial 
shares of this immense market. From 1951 to 1958 M&C’s 
distributors enjoyed shares of this market ranging from 
6.7% up to 134%, with sales from $10,000,000 to 
$26,500,000. These figures are all the more impressive in 
view of the fact that the over-all market figures include the 
sales of therapeutic vitamins, which accounted for 43.6% 
of the total sales, The total sales also include vitamins 
sold singly as well as those sold with minerals. Peti- 
tioners’ products are limited to the supplemental types 
and also are sold only with minerals. 

Thus petitioners, by December 1958, had established 
through their exclusive-dealing contracts and policies a 
100% monopoly over the independent businesses of 1,420 
direct customers and of 80,000 distributors producing over 
$19,000,000 in retail sales (JA. 278-79). The establish- 
ment of such a monopoly effectively eliminates petitioners’ 
competitors from a substantial market, particularly since 
petitioners have remained the dominant or at least the 
leading seller over an eight-year period. 

Because of petitioners’ exclusive-dealing arrangements 
and the enforcement thereof, competitors of M&C have 


16 Petitioners do not dispute;indeed they urge;that this broad market con- 
stitutes a relevant line of commerce (Br. 30). 
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been and are now unable to make sales of other products 
similar to Nutrilite to petitoners’ customers and M&C’s 
purchasers are restricted and hampered by being unable 
to purchase and sell similar vitamin-mineral products at 
lower prices or upon other or more favorable terms 
(JA. 86, 222-34). Petitioners are well aware of the extent 
of the influence which their restrictive policies have upon 
the various lines of commerce involved. They state, ‘‘They 
[competitors and imitators] are constantly trying to recruit 
Nutrilite distributors to sell their products’? (JA. 211)” 
and proclaim that ‘‘no imitator of Nutrilite has yet been 
able to achieve any outstanding success’? (JA. 204). 
Petitioners’ outstanding success in controlling a sub- 
stantial share of the market is confirmed by the fact that 
even though from 400 to 500 companies are now dis- 
tributing food supplements by means of direct selling 
(JA. 77) petitioners still control over 61% of this market. 

The fact situation in this proceeding falls clearly within 
the holding of Standard Oil Co. of California v. United 
States, 337 U.S. 293 (1949), that a finding of the 
probability of substantial lessening competition is com- 
pelled when restrictive agreements foreclose any sub- 
stantial part of any market. This is in accord with the 
purpose of the Clayton Act, which was designed ‘‘to reach 
the agreements embraced within its sphere in their 
incipiency, and in * * * section [3] * * * to determine 
their legality by specific tests of its own which declared 
illegal contracts of sale made upon the agreement or under- 
standing that the purchaser shall not deal in the goods of 
a competitor or competitors of the seller, which may 
‘substantially lessen competition or tend to create a 
monopoly’ ”’. Standard Fashion Co. v. Magrane-Houston 
Co., 258 U.S. 346, 356 (1922). It is significant that in the 


17 Petitioners’ argument (Br. 9-10), based upon the availability of buyers 
to act as distributors, is largely one of conjecture. It is significant that the 
record shows that one competitor, who used diverse methods of recruiting 
(ranging from advertisements in Coronet to booths at county fairs), did not 
attract the large untapped population allegedly available according to peti- 
tioners, but found that ‘‘nearly every recruit had, at one time or another, sold 
Nutrilite.’’ (JA. 133-34; Tr. 678, not printed in JA.) 
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Standard Oil case, Standard’s control of its retail outlets 
amounted to 6.7% of the gross sales of gasoline in the 
relevant area, which was considered ‘‘an appreciable 
segment” of interstate commerce. Like Standard, peti- 
tioner is a major (if not a dominant) member of its 
industry. Like Standard, it does a substantial dollar 
volume of business and through its exclusive dealing con- 
tracts controls over 80,000 of the most desirable retail 
outlets and ‘‘creates just such a potential clog on competi- 
tion as it was the purpose of §3 to remove’’ (387 U.S. 
at 314). 

Pertinent to any evaluation of petitioner’s agreements 
herein is a discussion of Dictograph Products, Inc. v. 
Federal Trade Commission, 217 F.2d 821 (2d Cir. 1954), 
cert. denied, 349 U.S. 940. In reviewing the legislative 
history of Section 3, the court, speaking through Judge 
Medina, concluded that the qualifying clause of com- 
petitive effects was designed to accomplish no more than 
the protection of the ‘‘newcomer’’ or ‘‘small business 
organization”? and stated (id. at 827): 

Where the alleged violator dominated or was a 
leader in the industry, proof of such fact was, at an 
early stage, determined to be a sufficient predicate 
from which to conclude that the use of exclusive- 
dealing contracts was violative of Section 3 and other 
factors appear to have been largely ignored. Standard 
Fashion Co. v. Magrane-Houston Co., 258 U.S. 340 
(1922) ; Fashion Originators’ Guild v. Federal Trade 
Commission, 312 U.S. 457 (1941); Cf. United Shoe 
Machinery Corp. v. United States, 258 U.S. 451 (1922) ; 
International Business Machines Corp. v. United 
States, 298 U.S. 131 (1936). 


The Court went on to say (id. at 827-28): 


More recently, the Supreme Court extended the rule 
to business organizations enjoying a powerful though 
clearly not dominant, position in the trade and doing 
a substantial share of the industry’s business by 
means of these contractual provisions and tacitly 
approved the trial court’s refusal to consider other 
economic effects or merits of the system employed 
(Standard Oil Co. v. United States, supra). 
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Finally, the Court stated (zd. at 828): 


It is the pores of the yoo her that this merchandise 
must stand on its own feet in the open market, with 
whatever benefits may be derived from the use by 
petitioner of its own methods * * * but without the 
competitive advantage to be obtained by the use of 
the prohibited exclusionary agreements. 


It is noteworthy that in Dictograph the court was evalu- 
ating the effects of exclusive contracts employed by a 
seller whose sales amounted to less than $2,000,000 a year. 
And the seller was only one of the three industry leaders 
and controlled in numbers far fewer than the 80,000 dis- 
tributors involved here. As the Court of Appeals for the 
Seventh Circuit noted in Anchor Serum Co. v. Federal 
Trade Commission, 217 F. 2d 867, 873 (7th Cir. 1954): 


It would require a naive mind to conclude, as peti- 
tioner would have us do, that the agreements under 
consideration could result in other than an adverse 
effect upon competition. Suppose, for instance, that 
a salesman for any of petitioner’s competitors should 
attempt to sell to or to obtain an order for sale from 
any of petitioner’s contract holders. Such an attempt 
would be barren of results because of the customer’s 
obligation to petitioner, and this would be true even 
though the salesman offered a superior product 
on more favorable terms. It thus appears plain 
that the products handled by petitioner’s exclusive 
contract holders are removed from the competitive 
area. 


Petitioners are unable to avoid the impact of these con- 
trolling decisions. They present arguments, considered 
and rejected in all the prior decisions, without citing a 
single case to support their theory that their particular 
method of distribution removes them from the purview 
of the controlling cases. Whatever the means of distribu- 
tion, the telling fact remains that the dominant seller is 
effectively pre-empting a substantial segment of the mar- 
ket—the evil at which all of the Section 3 decisions 
have been aimed. Without support of the legislative his- 
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tory and in spite of the precise language of the statute, 
petitioners ask this Court to place the direct-selling market 
outside the protection of Section 3." 

The only case relied upon by petitioners is Tampa Elec. 
Co. v. Nashville Coal Co., 365 U.S. 320 (1961), but in rely- 
ing upon that case petitioners ignore its factual setting. 
Not even passing allusion is made to the size of the seller 
involved, the size of the market, nor to the sales volume 
of the seller relative to the market. In their efforts to 
secure comfort from that decision petitioners actually mis- 
represent it. They state, ‘‘Market size becomes irrelevant; 
it is ‘of little consequence’ to quote the Supreme Court’s 
language in Tampa Electric Company, supra’’ (Br. 32). 
This is a complete perversion of the Supreme Court’s de- 
cision, for the Court’s holding is grounded upon its deter- 
mination that only an insubstantial portion of the market 
was pre-empted by the exclusive requirements contract 
before it. Standing alone, the dollar amounts involved in 
the contracts may be ‘‘of little consequence,’’ but this is 
far different from saying that the position of the seller 
in the market has become irrelevant. 

In fact, the very first considerations the Court found 
necessary to ‘‘take into account’? were (1) ‘‘the relative 
strength of the parties’’ and (2) ‘‘the proportionate volume 
of commerce involved.’’ 

After an examination into the relevant market involved 
the Court concluded: 


From these statistics it clearly appears that the pro- 
portionate volume of the total relevant coal product 
as to which the challenged contract pre-empted compe- 
tition, less than 1%, is, conservatively speaking, quite 
insubstantial. A more accurate figure, even assuming 
pre-emption to the extent of the maximum anticipated 
total requirements, 2,250,000 tons a year, would be 
77% [365 U.S. at 333] 


18‘*QOne cannot foreclose the direct selling market’’ and ‘‘it is virtually 
impossible for a direct selling organization to foreclose the market for any 
product’’ (Br. 24). 
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The factual setting presented to this Court is considerably 
different from the above situation outlined by the Supreme 
Court. Here, we have the clearly dominant seller in at 
least two relevant markets and a leading seller in the 
third market. The sales pre-empted in this case vary 
from 61% to 96% in one market; from 34% to 57% in a 
broader market; and from 6% to 13% in the broadest mar- 
ket possible. In short, this record demonstrates what the 
Supreme Court found lacking in the Tampa case, namely, 
a seller with a dominant position in the market and con- 
tracts which pre-empt a substantial segment of the market. 
Not only are petitioners unable to bring their case with- 
in the factual setting of the Tampa case, but they fail 
to appreciate that the Supreme Court was expressly ‘‘fol- 
lowing the guidelines of earlier decisions’? (365 U.S. at 
327) and in no way detracting from the effective applica- 
tion of its prior holdings to the instant case. We invite 
the Court’s attention to the Supreme Court’s express 
approval of its decision in the Standard Oui case, supra, 
where it noted the distinguishing features of that case: 


There the impact of the requirements contracts 
was studied in the setting of the large number of 
gasoline stations—5,937 or 16% of the retail outlets in 
the relevant market—and the large number of con- 
tracts, over 8,000, together with the great volume 
of products involved. This combination dictated a 
finding that ‘‘Standard’s use of the contracts [created] 
just such a potential clog on competition as it was the 
purpose of § 3 to remove’’ where, as there, the affected 
proportion of retail sales [6.7%] was substantial. [365 
U.S. at 328-29] 


The facts in the instant case even more compellingly 
dictate a finding of violation of Section 3. 
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B. Petitioners’ two-year clause results in unfair restrictions on 
the distributors in the operation of their independent 
businesses 

Petitioners admit both the use and the enforcement of 
the two-year clause. Petitioners’ enforcement measures 
have included bulletins to their distributor organiza- 
tions warning that distributors discontinuing the sale of 
Nutrilite must start their businesses anew and that viola- 
tion of the two-year clause will subject offenders to legal 
proceedings by way of damages, injunction, or both. When 
a distributor of Nutrilite begins to sell a competitive prod- 
uct or products, this clause requires the distributor to give 
up all customers to whom he sold the Nutrilite product, 
customers he found and developed in the pursuit of his 
independent business (JA. 85). Thus, if the distributor 
wishes to continue to sell vitamin food supplements he is 
required to build up an entirely new clientele. Their status 
of independent businessmen notwithstanding, distributors 
are compelled to cut themselves off completely from their 
present or former Nutrilite customers. 

The restrictive two-year clause serves a two-fold pur- 
pose for petitioners. It excludes the entire segment of 
the market which the independent distributor has previ- 
ously developed and forces him, in his attempts to dis- 
tribute a new product, to canvass accounts not previously 
contacted by him. It is also used by petitioners as an 
effective threat to keep the distributors with Nutrilite (and 
in conformance with their exclusive-dealing agreement) by 
reminding them of the dire results to be expected upon 
taking on competitive products, that is, cancellation of the 
distributorship and subsequent loss of the entire business. 
As petitioners state, ‘‘Any Nutrilite distributor who wishes 
to cease selling Nutrilite and begin selling another food 
supplement must, therefore, begin anew’? (JA. 203). M&C 
does not hesitate to remind its distributors that in case of 
leaving Nutrilite they ‘‘would have to forget all about 
{their] Nutrilite customers and build up an entirely new 
clientele’’ (JA. 204). That petitioners use the two-year 
clause to discourage Nutrilite distributors who may be 
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thinking about switching to another product seems hardly 
debatable in view of their memorandum to their distrib- 
utors: 


It doesn’t seem logical that any independent business- 
man or woman would be willing to give up an already 
established business and start all over when he or she 
has signed an agreement to the effect that they would 
not use any information they acquired as Nutrilite 
Distributors and, therefore, would have to start com- 
pletely anew with an untried product and organiza- 
tion. [JA. 205.] 


M&C’s threats were meaningful. The two-year clause 
made it extremely difficult to switch to a new product 
(Tr. 672-73, not printed in JA.). 

It is quite clear from the record that, because of price 
resistance Nutrilite distributors often wanted to carry 
@ competing vitamin supplement product which, to them, 
was more attractively priced (JA. 228, 232). In such a 
situation, petitioners promptly reminded the distributors 
of their obligations to M&C and thus effectively fore- 
closed these independent businessmen from operating their 
businesses in a manner of their own choice (JA. 233- 
34). M&C notifies any distributor, who may be con- 
sidering going with another company that ‘‘Nutrilite 
is an established and widely advertised name’’ and 
that ‘‘before he should consider a new career, re- 
quiring him to give up the results of long, hard work”’ 
he should remember that he ‘‘represents one of the most 
successful and most respected food supplements in Amer- 
ica’? (JA. 215). 

The enforcement of the two-year clause results in harsh 
consequences, for the distributors are forced to sacri- 
fice the good-will developed among their own customers 
and they are compelled to seek and establish good-will 
among a@ new group of customers. As the hearing ex- 
aminer pointed out: 


It is probable that in many of the smaller sales areas, 
such reestablishment of good-will would be difficult, 
if not impossible. It would appear that the prospect 
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of such a consequence renders [petitioners’] distribu- 
tors afraid to terminate their contracts with [peti- 
tioners], thereby rendering such contracts or agree- 
ments a strong instrument for [petitioners’] control 
of their distributors. [J.A. 25] 


Not only is the distributor required to surrender all the 
accounts which he is then selling or has sold, but he may 
never call on any prospective customer with complete 
confidence that he is not violating the contract, for he 
has no way of knowing whether the prospective customer 
has been a Nutrilite user in the past. As petitioners in- 
form their distributors, ‘‘[They] cannot solicit any Nu- 
trilite customers, past or present, to purchase any other 
food supplement, or attempt to persuade them to cease 
using Neutralite’’ (JA. 203-04). The only practical way 
in which a former distributor can insure complete pro- 
tection from any possible violation of the agreement is 
to abandon the vitamin-mineral food supplement business 
entirely—especially since petitioners’ threats are not idle 
ones.”® 

Petitioners argue that ‘‘the two-year clause is a private 
agreement voluntarily entered into by a distributor and 
M&C”? and further ‘‘it has served only to restrict a com- 
petitor from unfairly encroaching on the time, effort, 
talent and initiative expended by M&C”’ (Br. 40). These 
arguments are spurious. In almost every instance, con- 
tracts struck down because of their restrictive effects were 
‘private agreements voluntarily entered into.’’ Any argu- 
ment that the two-year clause serves as a restriction upon 
“‘competitors’’ must be evaluated in the light of petitioners’ 
use of the restrictive clause to advance the sale of Nutrilite 
to the prejudice of their competitors, and former dis- 
tributors. 

This record positively demonstrates that the enforce- 
ment of petitioners’ restrictive two-year clause has 
achieved the desired result of demolishing the business of 
those distributors who attempt to take up the selling of 


19 (JA, 243-45). 
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competitive products (JA. 82-85, 222-23, 224-32). In the 
premises, the examiner was compelled to conclude, and the 
Commission affirmed, that petitioners’ ‘‘extension of such 
control for two years after the distributor’s relationship 
with [M&C] has terminated indicates, we think, that the 
true purpose of the restrictions is to advance the sale of 
Nutrilite, to the prejudice of [M&C’s] competitors and 
former distributors’? (JA. 25-26). 


C. The findings and order of the Commission concerning peti- 
tioners’ representations about the consent decree of in- 
junction of 1951 are supported by substantial evidence on 
the whole record 


To fill the void in their promotional material occasioned 
by the decree® and to re-establish the morale of their 
distributors, petitioners embarked upon a compaign de- 
signed to make the decree serve their own purposes. It 
was absolutely necessary, in order to fashion the decree 
into a ‘‘valuable sales tool’’, that it be represented as a 
welcome prize instead of accepting it for what it was—an 
injunction restricting and inhibiting petitioners’ activities. 

The United States District Court issued its injunction 
on April 6, 1951, and petitioners began as early as May 31, 
1951, to deny that the consent decree was an injunction or 
that an injunction was issued by the Court. In July, 
1951, petitioners sent to the National Better Business 
Bureau, for publication, a statement concluding that since 
the consent decree was voluntarily agreed to by all parties, 
it was erroneous to say that ‘‘an injunction was entered’’ 
(CX 144, not printed in JA.). 


20 ¢¢True, we are left temporarily with only one piece of customer literature, 
but that will soon be remedied and we shall have so much good literature that 
we will never miss the books and reprints we formerly used.’’ (JA. 195-96). 


21 See objections made by counsel for petitioners in their letter dated May 
31, 1951, to the Commissioner of The Food and Drug Administration to the 
use of the term ‘‘injunction decree’’ in a press releaso. This letter was 
distributed to all agents and distributors on June 20, 1951 (CX 11A, 11C, 
not printed in JA.). 
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The attitude of petitioners and their counsel about the 
significance of the decree is well established in the record. 
Counsel for petitioners stated: 


We object to that as an improper characterization 
of the consent decree. We object specifically to the 
words ‘‘ordered,’’ and ‘‘enjoined’’ as an improper 
characterization of this document. [JA. 104] 


Counsel further stated: 


* © © to describe it [the consent decree] as a document 
in which an injunction has been issued by a Federal 
District Court against somebody prohibiting them from 
doing something is false and misleading and creates 
an unfair, false and misleading impression. [JA. 74] 


And testifying as a witness, counsel for petitioners stated: 
“Let me correct you. There never was an injunction 
issued * * *’’ (JA 160). 

These misrepresentations were constantly made, albeit 
incredibly, in spite of the plain language of the consent 
decree at six separate places: 


* * “ Orperep, Apsupcep and Decreep that the defend- 
ants, and each of them, and their officers, agents, dis- 
tributors, representatives, servants, employees, at- 
torneys, * * * be and hereby are perpetually enjoined 
from * * * (CX 124A-H, not printed in JA.). 


In a statement released by M&C dated January 1, 1952, 
entitled ‘‘The Nutrilite Consent Decree: How It Came 
About’’, petitioners made the following statement: 


*** Mytinger & Casselberry agreed not to use certain 
literature—including reprints of magazine articles 
which they had long before discontinued using—and 
not to make certain statements, most of which they 
had not made anyway, and not to claim that Nutrilite 
would cure diseases—a claim which they had never 
made * * * in exchange, Mytinger & Casselberry se- 
cured a list of more than 60 definite claims they could 
make for Nutrilite, the right to use testimonials and the 
right, at M&C’s option, to submit literature to FDA 
for its advance comment, or to the Court for its 
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approval. These are rights which FDA had never 
granted to anyone before in all its forty year history. 
For obvious reasons, Mytinger & Casselberry con- 
sidered the trade a good one. * * * To Mytinger & 
Casselberry it is a vindication of the past and a guide 
for the future. [JA. 197-98] 


In a general memorandum to their distributors, the peti- 
tioners stated: 


You can be proud and confident as you present the 
*‘facts’? about vitamins and minerals as set forth in 
the Consent Decree. ‘*Proud’’ because none of your 
competitors have such a document, and ‘‘confident’’ 
because it bears the approval of a Judge of the United 
States District Court * * * The Decree is a valuable 
selling tool, [JA. 201] 


M&C also circulated the statement: 


This Decree is a tribute, indeed, and we are sincerely 
grateful for the right to say that for the first time 
we really ‘‘know where we are going.’’ [JA. 207] 


In similar promotional literature disseminated to their 


distributors, petitioners represented: 


The Truth—The Consent Decree is one of the strongest 
sales tools, a Nutrilite Distributor can use. It is an 
official document, bearing the signatures of officials 
of the Federal Government. The prospective customer 
is immediately convinced that the Nutrilite Distributor 
is speaking the truth—making only honest claims for 
his product. What Other Food Supplement Distri- 
butor Can Say: ‘‘Here is a legal document signed by 
a United States District Judge and United States 
Attorneys that backs up the claims I make for my 
product??? [JA. 213-14] 


Petitioners’ circulation of the foregoing statements and 
their consequent impact upon the trade in general resulted 
in numerous letters of inquiry” addressed to the Food 


22 The Deputy Commissioner of the Food and Drug Administration testified 
“*T would certainly estimate it is in excess of 500, and may be over a 
thousand * * * the inquiries as to government approval * * * of products, are 
practically non-existent, except with respect to the product Nutrilite’’ 
(JA. 106). 
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and Drug Administration. The content and number of 
these inquiries prompted a Food and Drug official to notify 
petitioners as follows: 


I have examined some carbon copies of recent letters 
that have been signed by various members of the Food 
and Drug Administration in answer to letters of in- 
quiry about Nutrilite and more particularly about 
answers to inquiries about the meaning and signifi- 
cance of the pamphlet ‘‘The Nutrilite Consent Decree’’. 
It appears that the efforts of the distributors of 
Nutrilite to create the impression that the court decree 
is some form of meritorious award have been confus- 
ing to some of the prospects contacted by Nutrilite 
salesmen. 


Actually I am sure you will recognize that the pamphlet 
‘“‘The Nutrilite Consent Decree’’ is a very cleverly 
worded piece of advertising and capable of creating 
an entirely unwarranted impression about the consent 
decree. [JA. 260] 


Petitioners’ regard for the consent decree of injunc- 
tion is further demonstrated by the statement of one of 
their distributors wherein he stated: 


Thank God for the Consent Decree. Now We Know 
the True Worth or Value of This Document, the 
Hundreds of Thousands of Dollars the Company Spent 
in Getting It for Us. 


This Already Existent Consent Decree That Gives You 
the Tool Which to Combat Your Adversaries * * *, 
[JA. 269] 


In the same vein, petitioner Casselberry, president of 
M&C, at a key agents’ conference on April 22, 1954, stated: 


One of our biggest accomplishments along this line 
was, of course, the Consent Decree and its allowable 
claims. [JA. 270] 


Petitioners make and have made false representations 
that the consent decree was issued as a legal document to 
support the claims which petitioners make for their product 
and that the United States District Judge and the United 
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States Attorneys endorse the claims for their products. 
Petitioners circulated the following comments of one of 
their agents: 


* * * the Consent Decree itself is a good selling tool 
because it is a document. His group uses it effectively 
by telling the prospect that they are presenting the 
facts about vitamins and minerals and, ‘‘Here is a 
document written over the signature of Judge Harrison 
and the FDA officials giving the facts which I know 
you’d like to have.’’ Bill stated that a good increase 
in volume has resulted in his group from the extensive 
use of the Consent Decree in canvassing. [JA. 190] 


M&C instructed their distributors in the following method 
of using the consent decree to sell Nutrilite. The distri- 
butors were told: 


In Nutrilite, we have the most powerful sales tool 
of any corporation in America—the Know Where 
You’re Going booklet. Here is the M&C-approved way 
to use this sales tool to present the possible need to 
your prospects. 


Mrs. Prospect, I want you to know that the things 
I am about to tell you regarding vitamins and minerals, 
and the important part they play in our diets are not 
just some theories of mine. Rather, the statements 
I am about to make are all based upon fact. 


I would like to show you a legal document. This 
document, as you will see on page one, was filed in the 
United States District Court for Southern California 
in April of 1951. Back here on page sixteen are the 
names of the United States District Judge and the 
United States Attorneys who signed this document. 
You'll agree with me, Mrs. Prospect, that such a legal 
document would contain only factual information. 
[JA. 219] 


The distributors were instructed to point out the various 
allowable claims in the consent decree and to continually 
refer to it as ‘‘this legal document.’? Nowhere is the 
prospect advised that the document was issued to restrain 
petitioners from misrepresenting the product as a treat- 
ment or cure for many conditions or diseases. By convey- 
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ing to the public only half the story contained in the decree 
and emphasing that it was a legal document filed in court 
and signed by a Judge and United States Attorneys, peti- 
tioners, as the examiner found, ‘‘are actively concealing 
from the public the true nature of the consent decree’’ 
(JA. 40). By this deceptive concealment, petitioners have 
misrepresented and encouraged their distributors to mis- 
represent. the consent decree as a ‘‘legal document”? which 
endorses and approves the product and the claims made for 
the product. The impression is given that the decree was 
some kind of accolade awarded solely for the purpose of 
endorsing, approving and backing up the claims which 
petitioners and the distrbiutors make for their product.” 

Petitioners make and have made false representations 
that the Food and Drug Administration and a Federal 
Court approve the claims they make for their products. In 
their efforts to demonstrate to their distributors that the 
Nutrilite story can be appealing they remind the distribu- 
tors that all ‘‘ ‘outstanding’ talking points are not neces- 
sarily ‘exclusive’ and you must differentiate between them 


in your statements’? (JA. 199). Petitioners unqualifiedly 
advise: 


Here are some statements which can be made with- 
out qualification about Nutrilite Food Supplement 
and which cannot truthfully be said about any other 
vitamin-mineral food supplement. 


You can Positively Say About Nutrilite Food Supple- 
ment That: 


Nutrilite Food Supplement has a Federal Court- 
approved list of claims that can be made in selling 


2 Petitioners were well aware that misleading statements can be made by 
means of such nondisclosure. In letters to the Food and Drug Administration 
they complained that in emphasizing the injunctive provisions of the consent 
decree FDA had been telling ‘‘only half the story’? (JA. 254) that the Con- 
sent Decree was entircly ‘‘negative and restrictive in its operation and effect’’ 
and was ‘‘misleading the public’? (JA, 258-59), The many letters received 
by the Food and Drug Administration on this subject disclosed that many 
persons were exposed to only half the story by petitioners and were under the 
false impression that the consent decree was issued as an approval or endorse- 
ment of Nutrilite and the claims made for it. 
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the desirability of food supplementation with Nutri- 
lite. No other vitamin-mineral food supplement has 
such an approved list of claims. 


Before Nutrilite Food Supplement literature is re- 
leased to the public it may, by court-approved right, 
be submitted to the Federal Food and Drug Admin- 
istration for inspection and comment. No other 
vitamin-mineral food supplement company has the 
court-approved right to so submit its literature.™ 
[JA. 199] 


In a speech given by petitioners’ vice-president in charge 
of sales he stated: r 
And so we find that oug Consent Decree gives us: 


Federal Court-Approved Facts About Vitamins and 
Minerals 


Approved lists of claims 
right to submit literature to FDA before release 


no other vitamin-mineral food supplement has these 
court-approved right [JA. 267-68]. 


Petitioners make the false representation that no competi- 
tor has the right to submit its promotional material to the 
Food and Drug Administration for its inspection and com- 
ment. To convince their distributors of ‘‘how much better 
off’? (JA. 195) they are than sales people for other supple- 
ments, they have said: 


We are also happy because now we can get our litera- 


ture passed on before we publish it, and as far as we 
know, we are the only company with this privilege. 
[JA. 195] 


Petitioners inform their distributors that: 


No other vitamin-mineral food supplement company 
has the court-approved right to so submit its litera- 
ture. [JA. 199] 


24 See also a distributor’s statement at an agents’ meeting ‘‘No doubt you’ve 
heard talk about vitamins and minerals and I have a message that is important. 
These are the facts—which have been cleared by the FDA, which is an agency 
operated by the U. 8. Government’’ (JA. 191). 
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In outlining ‘‘exclusive points’’ that can be made in sup- 
port of the sales presentation for Nutrilite, petitioners 
emphasize that no other vitamin-mineral food supplement 
has the court-approved right to submit literature to the 
Food and Drug Administration before release (JA. 267-68). 

It is quite obvious that all of the statements and repre- 
sentations outlined in the foregoing pages fit into peti- 
tioner’s scheme to convince their distributors,* and in turn 
for the distributors to convince their customers, that the 
consent decree of injunction was some sort of meritorious 
award, a mark of distinction, a unique achievement, and 
an approval of the product Nutrilite rather than an injunc- 
tion restraining petitioners from violating the law. Of 
course, such an injunction is not an award or anything to 
be proud of, nor is it a vindication of past practices. It is, 
instead, a corrective measure taken by the court to insure 
the abatement of alleged wrongs and to prevent their repe- 
tition in the future. To continually point to the allowable 
claims in a “‘legal document”’ signed by a Judge of the 
United States Court and by the United States Attorneys, 
and yet conceal the real purpose of the issuance of such 
document, i.e., to restrain petitioners from violating the 
law, is a classic example of the half-story technique, of 
which petitioners are ‘‘well aware’’ (JA. 254). The con- 
stant use of the words ‘‘Approved’’ or ‘‘Approval’’, in 
close conjunction with the words ‘‘Federal Court’’, ‘‘Food 
and Drug Administration’’, ‘‘United States District Court”’ 
and ‘‘U. 8. Government”? carries the clear implication that 
the product Nutrilite and the claims made for it have been 
approved by courts, the Food and Drug Administration, 
and the United States Government. The impression given 
is that the claims made and the submission privilege are 
exclusive and that without the Decree the claims could not 
have been made nor the literature submitted for approval. 
And all of the claims and misrepresentations were made to 
a public unaware that (1) the claims allowed were those 
recognized by nutrition experts as applying to any vitamin- 


25«¢* © * many people thought that Nutrilite was finished. * * * Even some 
of our Distributors and Agents thought so...’’ (JA. 267). 
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mineral product of similar potency (JA. 106-07) and (2) 
that the Food and Drug Administration has a long-standing 
policy (35 years) of permitting the submission of promo- 
tional material prior to publication (JA. 105). 

The Commission and the hearing examiner found that 
petitioners’ representations were both false and misleading 
and that they had the capacity and tendency to mislead dis- 
tributors and users and to handicap petitioners’ competi- 
tors (JA. 57-58). 

It is axomatic that the weight to be given established 
facts as well as the inferences reasonably to be drawn 
therefrom are for the Commission. Federal Trade Com- 
mission v. Pacific States Paper Trade Ass’n, 273 U.S. 52, 
63 (1927); Fort Howard Paper Co. v. Federal Trade Com- 
mission, 156 F. 2d 899, 907 (7th Cir. 1946), cert. denied, 
329 U.S. 795. Pertinent to any evaluation of petitioners’ 
representations is the language of the Court in Aronberg 
v. Federal Trade Commission, 132 F.2d 165, 167 (7th Cir. 
1942) : 


The ultimate impression upon the mind of the reader 
. arises from the sum total of not only what is said but 
also of all that is reasonably implied * * * Advertise- 
ments must be considered in their entirety, and as they 
would be read by those to whom they appeal * * * Ad- 
vertisements are intended not ‘‘to be carefully dis- 
sected with a dictionary at hand, but rather to produce 
an impression upon’’ prospective purchasers. 


It is well settled that nondisclosure of a material fact con- 
stitutes a violation of Section 5 of the Federal Trade Com- 
mission Act. Strong v. Repide, 213 U.S. 419, 430 (1909) ; 
Segal v. Federal Trade Commission, 142 F.2d 255 (2d Cir. 
1944) ; Dearborn Supply Co. v. Federal Trade Commission, 
146 F.2d 5, 7 (7th Cir. 1944); L. Heller & Son, Inc. v. 
Federal Trade Commission, 191 F. 2d 954, 956 (7th Cir. 
1951). 

It is also well settled that ‘‘deception may result from 
the use of statements not technically false or which may 


26 This was recognized by petitioners’ counsel (JA. 156). 
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be literally true’? United States v. 95 Barrels, 265 U.S. 
438 (1924). We invite the Court’s attention to the follow- 
ing observations in P. Lorillard Co. v. Federal Trade Com- 
mission, 186 F.2d 52, 58 (4th Cir. 1950) : 


To tell less than the whole truth is a well known method 
of deception; and he who deceives by resorting to such 
method cannot excuse the deception by relying upon 
the truthfulness per se of the partial truth by which 
it has been accomplished. 


The courts have recognized that the Commission has ex- 
pert experience in dealing with these matters, Federal 
Trade Commission v. R. F. Keppel & Bro., 291 U.S. 304, 314 
(1934) and that it is entitled to draw upon that experience 
in order to determine, in the absence of consumer testi- 
mony, the natural and probable result of the use of adver- 
tising expressions. Jacob Siegel Co. v. Federal Trade 
Commission, 327 U.S. 608 (1946) ; Federal Trade Commis- 
sion v. Hires Turner Glass Co., 81 F.2d 362, 364 (3d Cir. 
1935). Hence, the Commission is not required to sample 
public opinion to determine the exact meaning conveyed to 
the public by particular advertisements. Zenith Radio Corp. 
v. Federal Trade Commission, 143 F.2d 29, 31 (7th Cir. 
1944); E. F. Drew & Co. v. Federal Trade Commission, 
235 F.2d 735, 740 (2d Cir. 1956). However, in the instant 
case the record is replete with testimony of users and 
distributors who were in fact misled by petitioners’ repre- 
sentations, thus confirming the Commission’s expert con- 
clusion that such would be the case. 

Witness Clarence Schaefer, a Nutrilite distributor, tes- 
tified that he wrote to his Congressman in part as follows: 


I chose selling for Nutrilite Products, Inc., because 
their vitamin mineral supplement is approved by the 
Food and Drug Administration under Civil Action No. 
10344-BH .... Certainly they [FDA] wouldn’t ap- 
prove Nutrilite if it wasn’t the best. From what I 
understand Nutrilite is the only vitamin and mineral 
food supplement on the market approved by the Food 
and Drug Administration. [JA. 248, 250] 
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Witness David Fletcher said that he and his parents 
(users of the product), were told by a Nutrilite distribu- 
tor that ‘‘Nutrilite was backed up by either the United 
States Federal Courts or Food and Drug Administration”? 
(JA. 90). 


Witness Alma Starr testified that she was convinced 
the product she sold had the approval of the FDA (JA. 
94-95). 

The record abounds with similar testimony (JA. 63, 69, 
74, 75, 79-80, 89, 97-99, 100-01, 102, 251, 253) in the main 
uncontradicted, of customers and distributors who, after 
being subjected to M&C’s promotional campaign received 
the erroneous understanding that Nutrilite was officially 
endorsed or approved. 

Further expert corroboration of the effect of M&Q’s 
sales plan is found in the opinion of the Food and Drug 
Administration as expressed by Mr. Harvey, the Deputy 
Commissioner, who testified that: 


* * * it has the effect of inducing customers for the 


Nutrilite product to believe that the decree of in- 
junction is some kind of a meritorious award which 
confers upon Mytinger and Casselberry and the Nutri- 
lite Food Products a particular and specific approval 
and blessing of the Food and Drug Administration, and 
the Government, and further conveys the impression 
that this firm and this product enjoy a unique privi- 
lege of submitting its labeling material to the Food and 
Drug Administration, and thereby secures approval. 
That is the conclusion that is reached from examination 
of the printed material utilized by the company in its 
sales and distribution scheme, and the validity of that 
conclusion is confirmed by numerous letters that have 
been received in my office and examined by me, from 
actual customers and prospective customers. [JA. 
104-05): 


The misrepresentations used here do not present this 
Court with a difficult problem. The duty of the Com- 
mission in this area is well established—to protect mem- 
bers of the public, recognizing that on the whole they are 
not experts in grammatical construction but are, in 
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part, unthinking, and credulous. This campaign, however, 
would mislead the highly intelligent. Its capacity to 
deceive is so great, misusing as it does the opinions 
of the Courts and Agencies of the U. 8. Government, 
that it does not even require the expert sensitivity of the 
Federal Trade Commission. The Court in United States 
v. 10 Cartons, 152 F. Supp. 360 (W.D. Pa. 1957) ree- 
ognized that statements which erroneously suggest that a 
United States Court has approved a product, are material 
misrepresentations of sufficient importance as to divert 
substantially the flow of trade and unfairly interfere with 
competition. 

Witness Nina Maynard testified that she had once been 
a Nutrilite Distributor but resigned to sell Vi-San, a com- 
petitive product. She testified as follows: 


* * * my people and I had both talked to prospective 
customers who would question us as to whether the 
government backed our product. My only reply to those 
inquiries could be that in so far as the government 
had the right to check our labeling and to make sure we 
did not misrepresent on our label, that certainly they 
wouldn’t let us stay in business if we were doing that. 
That was the only backing I could possibly say I 
had from the government. I had no document. To try 
to explain to these people what his document was was 
completely, well, it was too involved and besides it was 
just my word, he had a document that was being fanned 
around, and I had nothing, just my word. [JA. 87] 


As the Supreme Court has said: 


It is not difficult to choose statements, designs, and 
devices which will not deceive.” United States v. 95 
Barrels, 265 U.S. 488 (1924). 


The Commission’s Order 


Petitioners challenge only two of the prohibitions in 
the Commission’s order. They claim that the Commis- 


27 Petitioners were notified repeatedly by the Food and Drug Administra- 
tion that many letters of inquiry indicated that the public was being misled 
by M&C’s sales literature (JA. 256; CX 29, 36, 37, 143A and 156B, not 
printed in JA.). 


40 


sion has exceeded its authority in ordering M&C to cease 
and desist from representing— 

That the Final Consent Decree * * * was or is any- 
thing other than an injunction prohibiting, restraining 
and limiting [petitioners’] advertising practices * * *. 
[JA. 46] 


Petitioners argue that ‘‘the simple, obvious and evident 
fact is that this order is an order to misstate facts’’ (Br. 
46). These arguments were presented to the Commission 
upon petitioners’ appeal from the provisional order con- 
tained in the hearing examiner’s initial decision. In an- 
swer to petitioners’ objection concerning the requirement 
not to represent that the decree is anything other than an 
injunction, the Commission stated: 


That provision of the order is not worded as an 
unqualified prohibition against using the term ‘‘consent 
decree’’ to designate, describe or refer to the decree. 
It does proscribe past deceptive explanations and in- 
terpretations of that document by [petitioners] which 


by their silence as to the injunctive purpose and effect 
of the decree imply official and documentary endorse- 
ment of the product and claims. [JA. 58] 


Petitioners’ objections to the order concerning its pro- 
hibition of ‘‘court-approved claims’’ was answered by the 
Commission in this fashion: 


Furthermore, the order does not forbid references in 
[petitioners] advertising to the allowable claims in the 
event such statements are not made in word settings 
implying that the decree operates to confer rights on 
[petitioners] to make them to the exclusion of others. 
Under the order, [petitioners’] rights to truthful and 
nondeceptive explanation and discussion of the provi- 
sions of the decree in their advertising are fully pro- 
tected. [JA. 58] 


Petitioners’ concern about the Commission’s order is 
understandable, for ‘“‘having lost the battle on the facts, 
they hope to win the war on the type of decree. They fight 
for the right to continue to use * * * the very same weapon 
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with which they carried on their unlawful enterprise.” 
Federal Trade Commission v. National Lead Co., 352 U.S. 
419, 429-30 (1957). As the Supreme Court has noted, the 
Commission is ‘‘not obliged to assume, contrary to com- 
mon experience, that a violator of the antitrust laws will 
relinquish the fruits of his violation more completely 
than * * * [it] requires * * *.’? International Salt Co. v. 
United States, 332 U.S. 392, 400 (1947). 

It is settled beyond all dispute that the Commission has 
considerable latitude in its choice of remedies to prevent 
unfair trade practices and the courts will interfere only 
where the remedy selected has no reasonable relationship 
to the unlawful practices found to exist. Jacob Siegel Co. 
v. Federal Trade Commission, 327 U.S. 608, 612-13 (1946). 
The court sits only to determine whether ‘‘the trier of facts 
has exercised an allowable discretion.’? Federal Trade 
Commission v. Mandel Bros., 359 U.S. 385, 393 (1959). The 
Commission has ‘‘wide latitude for judgment”’ in ‘‘shaping 
a remedy,’’ Carter Products, Inc. v. Federal Trade Com- 
mission, 268 F. 2d 461, 498 (9th Cir. 1959) and its orders 
‘thave relation to the future, not to the past.’’ P. Lorillard 
Co. v. Federal Trade Commission, 186 F. 2d 52, 58 (4th 
Cir. 1950). Of necessity the scope of the order must vary 
with the circumstances, but it cannot be denied that the 
Commission is ‘‘entitled to make its order broad enough to 
prevent evasion’’ (Id. at 59). 

The courts, with respect to the Commission’s expertise 
in fashioning orders necessary to protect the public inter- 
est, have recognized the Commission’s discretion to ‘‘in- 
sist upon a form of advertising clear enough so that, in the 
words of the prophet Isaiah, ‘wayfaring men, though fools, 
shall not err therein,’ [and] it is not for the courts to revise 
its judgment.’’ Aronberg v. Federal Trade Commission, 
132 F. 2d 165, 167 (7th Cir. 1942). 


Vv. CONCLUSION 


It is submitted that the Commission’s findings are fully 
supported by the record and that the order to cease and 
desist is responsive to those findings. The Commission 
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therefore prays that the Court deny petitioners’ prayer 
that the order be set aside, affirm the Commission’s order, 
and, pursuant to statute, command petitioners to obey 
that order and comply therewith, 


Respectfully submitted. 


James McI. Henperson, 
General Counsel, 


Auan B. Hosszs, 
Assistant General Counsel, 


Francis C. Maver, 
Attorney, 


Attorneys for the Federal 
Trade Commission. 
Washington, D. C., 
July 1961. 


28 <*T the extent that the order of the commission . . . is affirmed the court 
shall issue its own order commanding obedience to the terms of such order of 
the commission.’’ Section 11(c) Clayton Act, 38 Stat. 734, as amended, 15 
U.S.C.A. 21(c) (1960 Supp.). See also the identical provision in the Federal 
Trade Commission Act, Section 5(c), 52 Stat. 113 (1938), 15 U.S.C. 45(¢) 
(1958). 
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The Commission is reasonably accurate in charging that 
M&C has not cited a single case exactly in point to support 
its theory that the direct selling method of distribution re- 
moves M&C from the purvue of the statute (FTC’s Br., 
p. 22) ; and reasonably inaccurate in implying that the eases 
it has cited are in point. Direct selling of the kind involved 
here has not been subject to a judicial test determining 
the applicability of Section 3 of the Clayton Act. There 
are no controlling authorities specifically in point; thus 
this becomes a question of first impression for this Court. 
However, it is equally clear that none of the authorities 
cited by the government in support of its argument con- 
trol the fact situation involved here either. N onetheless, 
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the market foreclosure test is common to all of the Section 
3 cases and evidence a clear pattern of thinking regarding 
the application of Section 3 of the Clayton Act to business 
activity. 

The FTC’s brief suggests that M&C seeks some type of 
blanket exemption from the control of the antitrust stat- 
utes and that M&C considers itself in somewhat of a favored 
position entitling it to an immunity from the statute. This, 
of course, is not the case at all. The exemption of direct 
selling from Section 3 of the Clayton Act is found not in 
some immunity in M&O, but in the terms, scope, intent and 
meaning of Section 3 itself, as that Section reads and as 
it has been consistently interpreted by the Courts in the 
many and varied cases involving it. On analysis the FTC’s 
argument is clearly the per se argument in disguise. It 
is clearly an argument based on numbers, an argument 
resting exclusively on a statistical analysis of how many 
distributors sell Nutrilite, and how much Nutrilite is sold. 
The FTC’s argument avoids reality and ignores the eco- 
nomic facts of the direct selling market and of the direct 
selling system of distribution. To determine whether acts 
constitute a prohibited violation of Section 3 of the Clayton 
Act, the relevant test is to determine whether the market, 
because of the exclusive dealing, is foreclosed to a com- 
petitor. 


“That is to say, the opportunities for other traders 
to enter into or remain in that market must be signifi- 
cantly limited as was pomicd out in Standard Oil Co. 
v. United States, supra.’ 
Tampa Electric Co. v. Nashville Coal Co. at 29 U.S. L. 
Week 4239 (February 27, 1961) 


It is clear on this record that not one competitor of 
M&C—direct selling or otherwise—has been foreclosed 
from the market. It is clear that no act or practice of 
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M&C has significantly limited the opportunities for other 
traders to enter into the market or remain in the market. 
All of the evidence of record shows a flourishing competi- 
tion. The FTC has cited not one scintilla of evidence— 
and there is not one scintilla of evidence—to support any 
argument to the contrary. It becomes abundantly clear 
that when the market foreclosure test is understood and 
-then applied to the fact situation developed on this record, 
that no showing of a violation of Section 3 of the Clayton 
Act is established. 

The gross error of the FTC's position is appreciated 
only by recognizing the warped and distorted base on which 
it is built. This is particularly evident in the argument 
relating to Count III. For here the FTO engages in the 
very activity of which M&C stands accused, namely, false 
and misleading representations that cloud the true picture 
of this case. 

While it is completely true that M&C was charged by 
FDA in 1948 with engaging in misrepresentations regard- 
ing its product Nutrilite, what the FTC ignores in its ar- 
gument is that those charges were never proved; in fact, 
in the only adjudication on the merits of those charges, 
M&C was found completely innocent and FDA and its offi- 
cials were found to have acted ‘‘eapriciously, arbitrarily, 
unreasonably, oppressively and unlawfully.’ Mytinger & 
Casselberry v. Ewing, 87 F. Supp. 650 (1949). It is doubt- 
ful if any government agency, or its officials, have been so 
soundly denounced by judicial authority. 

Illustrative of the misleading character of the FTC’s 
entire argument is its argument on pages 9-10 of its brief 
wherein it alleges as proven fact that Nutrilite was rep- 
resented for some 51 various disorders. At no place in 
the record of this case is there any evidence of this. No 
effort was made by the FTC to introduce into evidence 
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any of the fancied supporting background to prove this 
charge. Yet the FTC argues as if it had been proven. It 
ignores the clear fact that when these charges were liti- 
gated on their merits impartially M&C prevailed and the 
FDA lost. In short, what is asserted here as fact is as- 
serted without any proof whatsoever and in disregard of 
the true picture. Resort to such tactics—to such bogus 
arguments and distortions—evidences only the extremes 
to which the FTC puts itself in its effort to prove its case. 

When the specific issues raised by FDA’s seizures against 
Nutrilite were litigated, the District Court of the District 
of Columbia sitting as a Three Judge Court found, as facts, 
the following (inter alia) 


11. ‘‘There are three editions of the plaintiff’s adver- 
tising pamphlet, ‘‘How to Get Well and Stay Well’’, 
which are involved in the libel seizure cases, herein- 
after described: the 58-page edition which was used 
by plaintiff from January 1948 until a few days 
after the first seizure in October, 1948, and which 
is identified in the record as plaintiff’s Exhibit No. 
1; the 36-page edition consisting of the first 36 
pages of the 58-page edition, which was used from 
the time the 58-page edition was discontinued up 
to about December 1, 1948, and which is identified 
in the record as plaintiff’s Exhibit No. 2; and the 
42-page edition consisting of the 36-page edition 
changed slightly in non-substantial statements plus 
6 additional pages, which has been used from De- 
cember 1, 1948 up to the time of the trial herein, 
and which is identified in the record as plaintiff’s 
Exhibit No. 3. 


12(e) ‘The three pamphlets (P’s Exs. No. 1, 2 and 3) 
when read as a whole and fairly interpreted, with- 
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out lifting statements therein out of context, do no 
more than represent that Nutrilite is a vitamin- 
mineral food supplement designed and intended to 
build up the bodies of human users thereof in order 
that it may aid nature to help the users enjoy better 
health through better nutrition, Said pamphlets 
do not represent to the minds of ordinary, reason- 
able and prudent persons that all of the symptoms, 
conditions and diseases of the human body neces- 
sarily or generally result from dietary deficiencies 
alone, or that all of the symptoms, conditions and 
diseases of the human body can be prevented, cured 
or treated by the use of Nutrilite, and said pam- 
phlets do not represent, suggest, or imply that Nu- 
trilite is a medicine or drug, or that it is efficacious 
or beneficial in the prevention, treatment, or cure of 
all diseases. 


“These pamphlets represent the product only as a 
food supplement containing vitamins and minerals 
beneficial to building up health and bodies and in 
alleviating, in some but not in all instances, symp- 
toms resulting from vitamin and mineral deficiencies 
in the diet. Purchasers and consumers do not 
understand from these pamphlets that Nutrilite is 
a treatment or cure for any disease. The defend- 
ant’s own survey to determine the impression gained 
by purchasers and consumers of the representations 
contained in these pamphlets under customary con- 
ditions of purchase and use reveals that the users 
interviewed uniformly came to these conclusions and 
understandings of the statements in the pamphlets. 


‘‘These three pamphlets when read as a whole are 
not fraudulent, misleading in a material respect to 
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the injury or damage of the purchaser or consumer, 
or false or misleading in any particular. Neither 
Nutrilite nor its labeling has been made the basis 
of a prior judgment in favor of the United States 
in any case or procecdings finding it to be mis- 
branded or adulterated, nor do these pamphlets mis- 
brand the product Nutrilite Food Supplement within 
the intent of the provisions of the Food, Drug and 
Cosmetic Act of 1938. It is therefore found that 
the plaintiff has been and is acting in good faith in 
preparing and using these pamphlets.”’ 


Mytinger & Casselberry v. Ewing, 87 F. Supp. 
650 (1949). 


These findings have never been shown to be erroneous. 
While the decision of this Court was later reversed by the 
United States Supreme Cort, the reversal was based on 
the jurisdictional question without a consideration of the 
merits. As Justice Jackson noted in his dissent: 


“The trial court of three judges wrote no opinion but 
made forty-three detailed findings of fact which would 
require twenty of these printed pages to reproduce 
and which summarize a 1500 page record of a long 
trial. Those findings are made largely on undisputed 
evidence and on evidence from government sources. 
This Court does not criticize or reverse any of them.’’ 
Ewing v. Mytinger & Casselberry, Inc., 339 U.S. 594 
at 604 (1949). 


_ But the FTC argues here as if those charges were proved; 
as ‘if the allegations made by FDA were sustained; as if 
M&C was actually guilty when in fact M&C had established 
its complete innocence. No evidence of misbranding was 
offered in this case, and certainly none would have been 
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relevant, for the question of the misbranding of Nutrilite 
was never an issue here. It became an issue only upon the 
filing of the staff counsel’s brief to the Commission where 
unsupported charges were cited as proven facts. This tech- 
nique is followed in the FTC’s brief on appeal. How 
curious it is that the FTC would now bottom its argu- 
ment on charges which previously took a 1500 page rec- 
ord to adjudicate, which terminated in M&(Q’s favor, and 
which FTC did not even attempt to litigate here by any 
pleadings or evidence whatsoever. 

The substitution of unproven, irrelevant charges through 
smear tactics may have convinced the Commission below 
that Petitioners were so bad that the actual unproven 
charges made in the Complaint should be upheld without 
proof in the evidence offered, but Petitioners earnestly 
urge that such a conclusion on such a basis does not ac- 
cord with justice under our system of government under 
law. No reason other than to smear can be found in the 
insertion of these false charges here and while the Com- 
mission itself gave evidence to these outside the record 
allegations, it is earnestly submitted that this Court will 
not agree to that kind of approach or basis for decision. 

When the FTC’s argument is closely examined, it is 
clear that the FTC’s basic error is in its attempt to liti- 
gate the peculiar question of ‘‘Who won the Consent De- 
eree’’, The FTC is convinced that any use of the Consent 
Decree by M&C to promote the sale of Nutrilite must have 
evil significance. ‘‘Of course such an injunction is not an 
award or anything to be proud of, nor is it a vindication of 
past practices.”” (FTC’s Br., p. 35) This bald assumption, 
however, totally misses the point. Clearly the Consent De- 
cree was a vindication of M&C, coming as it did in the wake 
of the clear-cut victory M&C won before the three judge 
court in Washington, and constituting, as it did, a com- 
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plete abandonment by the FDA of its efforts to put Nutri- 
lite out of business. Certainly action terminating litiga- 
tion that was intended to put M&C’s principals in jail, 
compel the refunding of millions of dollars, and put the 
M&C operation out of business, can be fairly construed as 
a victory and as a vindication. Surely the Court-approved 
allowable claims did justify M&C’s exultation that finally 
they could ‘‘know where they were going’’. Clearly the 
judicial right of M&C to compel FDA comments on its 
proposed advertising material was a valuable and exclu- 
sive right which could be referred to in explaining the values 
of selling Nutrilite. But all of this is not really in point 
anyway as far as Count III is concerned, except to dispel 
the air of righteous indignation permeating the FTC’s 
argument and to cast doubt on the validity of the entire 
argument by showing the false and flimsy basis on which 
it is premised. 

When it is understood what the Consent Decree is—and 
how it came about—then it can be understood that the state- 
ments M&C made about that Decree were truthful and 
accurate. The truthfulness and the accuracy of these state- 
ments cannot be determined by culling out of context, as 
the FTC has done in its brief, various statements which 
were made. But even an examination of these statements 
quoted by the FTC illustrates that those statements were 
not inaccurate or misleading. Count III of the FTC’s 
Complaint set forth three very specific alleged acts of 
false and misleading statements against M&C. These alle- 
gations were that M&C falsely represented that the Decree 
constituted an endorsement and approval of Nutrilite by 
FDA and the Court; that the allowable claims of that De- 
eree applied only to Nutrilite and no other food supple- 
ment; and that no other food supplement company had a 
right to submit its promotional material to FDA. The 
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FTC complaint did not raise the question of whether the 
Decree was or was not a good thing; whether it was or 
was not a good selling tool; whether M&C was or was 
not justified in spending money in obtaining the Decree; 
whether the Decree did or did not constitute a vindication 
of past practices; whether the Decree was or was not an 
injunction; whether the Decree was or was not many of 
the various things FTC now snidely ridicules in its argu- 
ment. The only question before the Court is whether M&C 
represented the three specific allegations set forth in Count 
Til. A fair reading of M&C approved literature shows 
that all representations made by M&C were fair, accurate 
and honest, they were not designed to be misleading, and 
they served the valuable public function of insuring com- 
pliance with the terms of the Consent Decree by each indi- 
vidual Nutrilite distributor. In short, a fair, unbiased 
reading of M&C literature proves that M&C has not trans- 
gressed the terms of Section 5 of the Federal Trade Com- 


mission Act, and the FTC findings are not supported by 
the evidence. 


Respectfully submitted, 


Cuartes 8. Ruyye, 
W. Dean Wacner, 
Rhyne & Rhyne, 
400 Hill Building, 
Washington 6, D.C. 
J. BE. Simpson, 
806 Wilshire Flower Building, 
615 South Flower Street, 
Los Angeles 17, California. 
Attorneys for Petitioners. 
Avcust 12, 1961. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether an exclusive dealing arrangement in a direct 
selling organization can foreclose the market to vitamin- 
mineral food supplement competitors and tend to substan- 
tially lessen competition. 


2. Whether the use of and enforcement of an agreement 
which prohibits distributors of a vitamin-mineral food sup- 
plement product from selling to former customers, from 
disclosing trade secrets and from using customer lists for 
a period of two years after termination is reasonable. 


3. Whether petitioners can be ordered to cease and desist 
from the making of statements regarding a Consent Decree 
of Injunction entered into between petitioners and the Food 
& Drug Administration, when such statements have been 
truthful and accurate. 


4, Whether the Federal Trade Commission can limit 
‘what petitioners may say about a Consent Decree of In- 
junction when such limitation on its face would compel 
‘petitioners to engage in false and misleading statements, 
and deny petitioners rights and privileges previously 
granted through judicial action. 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,092 


MYTINGER & CASSELBERRY, INC., LEE 8. 
MYTINGER, WILLIAM S. CASSELBERRY, 


Petitioners, 
v. 


FEDERAL TRADE COMMISSION, 
Respondent. 


PETITION FOR REVIEW OF ORDER OF THE 
FEDERAL TRADE COMMISSION 


BRIEF FOR PETITIONERS, Mytinger & Casselberry, Inc., 
Lee S. Mytinger and William S. Casselberry 


Jurisdictional Statement 


Jurisdiction of this Court, and venue of this cause, is 
based upon Section 5(c) of the Federal Trade Commis- 
sion Act (15 U.S.C.A. 45(c)). 

Pursuant to Section 3 of the Clayton Act (15 U.S.C.A. 
Sec. 14) and Section 5 of the Federal Trade Commission 
Act (15 U.S.C.A. See. 45), the Federal Trade Commission 
on November 9, filed a Complaint against Mytinger & Cas- 
selberry, Inc., Lee S. Mytinger and William S. Casselberry, 


(1) 
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petitioners herein. On December 17, 1959, Hearing Ex- 
aminer Abner Lipscomb, after hearing testimony, entered 
findings and an order directing petitioners to cease and 
desist from the actions charged in the Complaint. The 
Federal Trade Commission in a decision dated Septem- 
ber 28, 1960 affirmed and adopted that order with only a 
minor modification. On December 3, 1960, petitioners filed 
a timely Petition to Review the Order of the Federal Trade 
Commission with this Court. The methods of competition 
and the acts and practices in question were used by peti- 
tioners in the District of Columbia Circuit. 


STATEMENT OF THE CASE 
Introduction 


The Federal Trade Commission’s Complaint in this Ac- 
tion was in three counts. Count 1 charged that petitioners’ 
sales of Nutrilite Food Supplement to its distributors were 
made on the condition that the distributor shall not distrib- 


ute any other vitamin or mineral product and that such con- 
dition and its enforcement constituted a violation of Section 


3 of the Clayton Act. Count 2 charged that petitioners 
have, in violation of Section 5 of the Federal Trade Com- 
mission Act, enforced this exclusive dealing agreement by 
cancelling distributors and, additionally, have enforced a 
covenant in the Nutrilite Distributor Application which 
prohibits distributors from selling Nutrilite to their former 
customers for two years and from divulging trade secrets 
in the event of cancellation. Count 3 was an unrelated 
charge and alleged that petitioners have made certain rep- 
resentations about a consent decree of injunction which peti- 
tioners entered into with the Federal Food and Drug Ad- 
ministration, which representations the Complaint charged 
were false and misleading. (Complaint, JA. 1) Petition- 
ers answered and denied these charges. (Answer, JA. 10). 
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Testimony was taken before Hearing Examiner Abner 
Lipscomb and on December 17, 1959 the Hearing Examiner 
filed an Initial Decision and Order adverse to petitioners, 
supporting the Federal Trade Commission’s Complaint. 
(Initial Decision, JA. 17). The action was reviewed by 
the Federal Trade Commission and on September 28, 1960, 
the Commission entered an Opinion adopting with a minor 
modification the Order of the Hearing Examiner. (Com- 
mission’s Opinion and Order, JA. 48). 

Petitioners are Mytinger and Casselberry, Inc., Lee 8S. 
Mytinger and William S. Casselberry. Petitioner corpora- 
tion was the product of an initial effort by Lee S. Mytinger 
and William 8. Casselberry, that was commenced first as 
a partnership in 1945 and succeeded thereafter by a cor- 
poration in 1947.1. By contract these parties became the 
exclusive international distributor for Nutrilite Food Sup- 
plement, a multi-vitamin and mineral food supplement, 
which was and is manufactured by Nutrilite Products, Inc., 
a wholly separate and distinct corporation. There is no 
element of common ownership or control between M&C 
and Nutrilite Products, Inc. 

Nutrilite Food Supplement is a multi-vitamin mineral 
dietary food supplement labelled pursuant to the Federal 
Food, Drug, and Cosmetic Act safe for use by any per- 


1In August 1959 Mytinger and Casselberry, Inc. underwent a 
corporate reorganization. The Corporations legal domicile was 
changed to the State of Delaware and its name was changed to the 
Mytinger Corporation. The Mytinger Corporation is the succes- 
sor corporation to Mytinger & Casselberry, Inc. and by stipula- 
tion the parties herein have agreed that any final Order of this 
Court would be binding on the Mytinger Corporation. (JA. 61). 
In 1959 Lee S. Mytinger became President of the Corporation and 
Robert L. Mytinger became Vice President. William S. Cassel- 
berry has retired from the affairs of the Corporation and is no 
longer active in the sale or distribution of Nutrilite Food Supple- 
ment. Mytinger & Casselberry, Inc. is referred to herein as M&C. 
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son with a vitamin mineral deficiency, or by any person 
seeking to prevent or avoid a vitamin mineral deficiency. 
Thus, the market for this kind of product encompasses 
practically every individual. 


Count I 
Nutrilite is sold by means of Direct Selling 


In 1945, when Mytinger and Casselberry, as individuals, 
assumed the responsibility for the sale of Nutrilite, the sale 
of vitamin-mineral items was relegated almost exclusively 
to drug stores. Items of this kind and at this time were 
generally considered to be within the drug or medicinal 
class and thus pharmacy outlets exercised an almost ex- 
clusive control over their retailing. Dr. Paul C. Olsen, a 
leading authority and expert on drug marketing techniques, 
testified that the direct sale—or house to house sale—of 
vitamin-mineral products commenced in a meaningful way 
after 1942 (JA. 181). Nutrilite was a relatively new kind 
of product and Mytinger and Casselberry set out to devise 
a new type of marketing technique for its sale. Their joint 
efforts resulted in the creation of the “M&C Marketing 
Plan’’, a novel and unique selling system which made it 
possible for Nutrilite to achieve almost unbelievable mar- 
keting success within a short period of time. 

The heart of the M&C Marketing Plan was direct—or 
door-to-door—selling. M&C authorized individuals as in- 
dependant contractors who purchased their supply of Nu- 
trilite from M&C or from other distributors. Distributors 
then sell door-to-door or house-to-house. 

The characteristics of direct selling are well known. 
Lee S. Mytinger defined it as ‘‘all types of selling wherein 
the sales person goes to the prospect or customer rather 
than the customer or prospect going to a store or some- 
thing of that type.’’ (JA. 165). Direct selling may be 
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described as field selling, and is sometimes referred to as 
house-to-house selling. It varies from the traditional type 
of retailing in that the distributor engaged in direct selling 
ordinarily utilizes no fixed retail outlet and is not required 
to do so. (JA. 165). In the case of Nutrilite distributors, 
most work out of their own homes and most are part time 
distributors. (JA. 165). Many direct sellers, whether 
distributing Nutrilite or some other products, engage in 
direct selling as a sideline in addition to other regular 
employment. Practically any adult person can qualify as 
a direct seller. (JA. 65, 77, 78, 165). Distributors are 
recruited from all walks of life and in all kinds of ways, 
be they distributors of Nutrilite (JA. 165), Vitmora, a 
competing vitamin-mineral product, (JA. 77-79) or of any 
other type of product. Sales experience, while desira- 
ble, is not necessary, and no particular educational back- 
ground is required. (JA. 165). To qualify as a Nutrilite 
distributor a person must be an adult over the age of 
eighteen who is honest, has a good reputation, and can 
read and write. (JA. 165). 

Alex Warr, an executive of a company which markets a 
competing product known as XDR via direct selling, es- 
tablished that his company considers almost every adult 
to be a potential distributor for XDR. The only restrictions 
imposed by his company were that the applicant for a 
distributorship must have enough money to purchase a 
sales kit ($5.00 to $24.95), must be able to write, and must 
be unobjectionable to existing distributors. (JA. 66). 
J. G. Hobson, an official of the company which markets a 
competing product known as Vitmora testified that if a 
person is of good repute, moral, law-abiding, and able to 
pay the wholesale price, he is eligible to become a distrib- 
utor. (JA. 78-79). However, his company will not accept 
an applicant for an area which is already covered. Harry 
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Ebbert, an official of the company which markets Nutri- 
Bio, a vitamin-mineral supplement sold by direct selling, 
likewise established that potential distributors were avail- 
able in quantities to distribute Nutri-Bio. (JA. 161-164). 

Under the M&C Marketing Plan an individual is re- 
eruited into the sale of Nutrilite by one already distributing 
the product who becomes the new recruit’s Sponsor. The 
qualifications are not stringent. They are ‘‘Any adult 
person over the age of eighteen who is honest and has a 
reputation (that is not) detrimental . . . That plus an 
ability to read and write.”? (Testimony of Lee S. Mytin- 
ger, JA. 165). A sponsor will purchase his supply of Nutri- 
lite from his Sponsoring Distributor, and a Sponsoring 
Distributor will purchase from his Key Distributor. Once 
a recruit has established a certain sales volume, he then is 
entitled to sponsor other persons in the sale of Nutrilite 
and sell at wholesale to the new recruit. A distributor’s 
income from the sale of Nutrilite depends not only upon 
his own volume of sales at retail, but also upon the sales 
of all distributors in the sponsorship chain under him. 
The terms, ‘‘Key Distributor’’, ‘Sponsoring Distributor’’, 
and ‘‘Sponsor’”’ are titles only, and are indicative of dif- 
ferent refund sales volume. Actually, each distributor of 
Nutrilite, regardless of title, is an independent sales per- 
son whose activities are not controlled or directed by M&C. 
M&C’s relationship with the Key Distributor to whom it 
sells is that of vendor and vendee M&C sells Nutrilite 
to only a limited number of persons who, because of their 
sales volume, are authorized to purchase directly from 
M&C. Thus, the number of persons purchasing from M&C 


2 These facts have not been disputed by the Commission and are 
set out in Commission Exhibits 20, 23 and 26, not reproduced in the 
Joint Appendix. 


for resale at the close of each fiscal year (as shown in 
Comm. Ex. 1 not reproduced in the JA.) were: 


No. of persons 
purchasing for resale 


160 


As a general rule, only Key Distributors (i. ¢., those that 
have achieved the top refund bracket) are authorized to 
buy directly from M&C. The table above gives the number 
of persons actually purchasing at the close of each fiscal 
year in question, and not the number of persons actually 
authorized to purchase, which obviously is somewhat 
larger.* 

Application to become a distributor of Nutrilite is made 
on a form entitled ‘‘Apprication To DisrrrsuTe NUTRILITE 
Foop SuppteMent.’”? (Comm. Ex. 3 JA. 185). This form, 
which was adopted in 1951 and has been used ever since, 
ealls for certain biographical information, and under the 
sub-heading ‘‘AcrEEMENT’’ it sets forth certain declara- 
tions to which the applicant subscribes. The back of the 
form contains the ‘‘Distrrsuror Requirements”’ such as 
the sales quota the distributor must maintain unless his 
distributorship is to be subject to cancellation. In addi- 
tion to a statement that the applicant has read and passed 
a quiz on ‘‘Fimsr Tures Fresr”’, a booklet which instructs 
on the claims which may be made for Nutrilite, the follow- 
ing declarations, among others are contained on the face 
of the form: 


“J have read the allowable and prohibited claims 
which apply to the sale of Nutrilite of Nutrilite Food 


_ *See Commission Exhibit 160, Figure 4, JA. 278 which shows a 
computation of the total authorized to purchase. 
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Supplement and will strictly comply with the require- 
ments of these claims. 


“‘T understand and agree that I am not an employee, 
servant, agent, or legal representative of Mytinger 
& Casselberry, Inc.., and that the relationship between 
us is not that of joint venture or similar arrangement, 
but that as a Nutrilite distributor I am in business on 
by account as an independent contractor who pur- 
chases and sells Nutrilite Food Supplement. 


“‘T agree that during the time I am distributing Nu- 
trilite Food Supplement: (1) I will not sell, give 
away, or otherwise distribute any other vitamin and/or 
mineral product; (2) I will not disclose to any person, 
firm or corporation other than authorized distributors 
and/or personnel of Mytinger & Casselberry, Inc., the 
names and/or addresses of Nutrilite customers unless 
Mytinger & Casselberry, Inc., gives me written per- 
mission to do so.’’ 


These above quoted-provisions have appeared on all ap- 
plication forms in use since the issuance of the Nutrilite 
Consent Decree * and were placed on the form at the sug- 
gestion of M&C’s legal counsel (JA. 146-148). They did 
not appear in the application form in use in the pre-Decree 
period. Since litigation with FDA involved in part the 
alleged improper use by distributors of literature in the 
sale of Nutrilite which M&C had never seen, nor author- 
ized, but for which FDA held M&C responsible (JA. 147), 
the exclusive dealing clause was instituted by M&C as a 
means to enforce that provision of the Decree requiring 
distributors to use only M&C ‘‘authorized’’ literature, and 
not the literature of a competitor. (JA. 146-148). Thus, 
M&C’s so-called exclusive dealing policy was created for 


3 The Nutrillite Consent Decree and how it came about is dis- 
cussed in detail at pages 16 to 22, infra. 


the sole purpose of protecting the public against the mis- 
branding of Nutrilite and as a method of complying with 
certain mandatory provisions of the Consent Decree. 


Direct Sellers Are Available in Unlimited Numbers 


The very nature of direct selling, and the characteristics 
of direct sellers, show that they are available as potential 
retail outlets in an unlimited number. While M&C was 
practically the first direct seller of vitamin-mineral food 
supplements, other companies have experienced little dif- 
ficulty in obtaining their own sales force. 

Nutri-Bio, a concern distributing a vitamin-mineral food 
supplement by means of direct selling, obtained over 1,000 
distributors within 4 months after it was organized, and 
was adding distributors in the neighborhood of 1,000 per 
month. As of June, 1957, Nutri-Bio had in excess of 18,000 
distributors. (JA.163) In 1957 Abundavita, another com- 
pany distributing a food supplement via direct selling, had 
“slightly in excess of 30,000” distributors (JA. 67) and 
Abundavita receives anywhere from 600 to a thousand ap- 
plications from new distributors each month. (JA. 67) 
XDR is presently recruiting 100 new distributors a month. 
(JA. 133) There is virtually a plethora of sources avail- 
able for the recruitment of distributors. Nutri-Bio has 
recruited at county fairs. (JA. 134), XDR advertised in 
trade publications (JA. 133). M&C’s recruiting is done by 
distributors (JA. 72-73). 

The very nature of the requirements and characteristics 
of direct sellers is itself proof of their availability. It is 
an appeal to a large percentage of the population who de- 
sire to conduct their business as a side line from their 
home. Obviously, these qualifications are met by millions 
of people. 

The availability of persons to be direct sellers is shown 
by a computation of the numbers that became Nutrilite 
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distributors between the years 1951 to 1957, the period 
covered in this record. The total number of authorized 
Nutrilite distributors and distributorships‘ for this period 
of time has been: 


Distributors Distributorships 


49 ,802 
54,280 (Comm. Ex, 2) 
(Not reproduced in JA.) 

No computation was offered of the numbers of persons 

authorized by other firms to sell and distribute their prod- 

ucts. But it is clear that the number of persons it is pos- 

sible for one company to obtain as direct sellers for its 

products is limited only by the extent of the initiative and 
the effort it takes to recruit them. 


Sales of Nutrilite Food Supplement 


The total retail sales value, net sales, and number of 
units of Nutrilite sold by M&C during the years 1952 
through 1957, were: 


Fiscal Retail Sales Distributors No. of 
Year Value Total Discount Net Sales Units Issued 


1951-1952... $10,896,341.72 $ 6,702,269.31 $ 4,194,072.44 691,269 
se» 15,056,773.75 9,278,912.40 5,777 861.35 
12,033,861 .82 7,467 582.93 
15, 463,407.01 , 375,116. 
... 26,884,946. 16,691,792.37 10,143, 154.38 
1956-1957... 21,925,260.75 = 13,610,571.73 8,315, 689.02 


Nutrilite Is Sold in a Vast National Competitive Line of 
Commerce 


The only evidence relating to sales of competitive vita- 
min-mineral items was produced by petitioners, and then 
thru the testimony of Dr. Paul Olsen, leading drug-market- 


4A distributorship generally is a husband and wife team. 


ing expert. Dr. Olsen,.in his capacity as Director of Mar- 
keting Research for the publications of Tropics Publica- 
tion, Inc., compiles and publishes surveys on the sales of 
vitamins in drug stores and in other outlets. Dr. Olsen’s 
surveying technique was to request information from manu- 
facturers of sales in various categories within the vitamin- 
mineral trade. (JA. 179-180). From these surveys, Dr. 
Olsen computed the consensus of Toran Comperirive Sates 
of items competitive to Nutrilite. These total competitive 
sales were: 


OBS occas isis accrue craniaihiaiy eine oie teres oS seiele we oy Dae as ae ieee 
etitioner’s ibit 1 i 
(iA. 283) 


Dr. Olsen’s report also shows that the customer desiring 
a vitamin-mineral supplement, a vitamin preparation with- 
out minerals, or a mineral preparation without vitamins 
has an unlimited selection of retail outlets from which to 
choose and an almost unlimited selection of different prod- 
ucts. He is purchasing in a national market that, for 1958, 
had $340 million of sales, $222 million of retail sales com- 
petitive with Nutrilite. (Petitioner’s Exhibit 19, Figure 5, 
JA. 283) These competitive sales were made in drug 
stores, department stores, mail order houses, food stores 
and supermarkets, variety stores, and by direct sellers going 
from house to house. The largest single outlet for vitamin 
products is drug stores, totalling over $253 million sales in 
1958. Direct selling has consistently accounted for a lesser 
share of the whole vitamin-mineral market, but what evi- 
dence there is of that market shows continued growth and 
continued expansion by its varied dealers. During the years 
1951 to 1958, the retail sales value of Nutrilite has aver- 
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aged approximately 10% of the total competitive market. 
The retail sales value of Nutrilite has never exceeded 
13.4% of the total competitive market, and in the last year 
for which statistics were available, retail sales value of 
Nutrilite accounted for only 8.6% of the competitive mar- 
ket. (Petitioners Exhibit 19, Figure 5, JA. 177-178) Com- 
petitive market here means market sales of items inter- 
changeable with Nutrilite sold through outlets readily 
available to a potential buyer. 

As noted, the direct selling of vitamin-mineral food sup- 
plements commenced only a few years ago. (JA.181) M&C 
was one of the first. It was estimated by one government 
witness that there are approximately 400 to 500 companies 
now distributing food supplements by means of direct sell- 
ing. (JA. 77) Deputy Commissioner of the Food and 
Drug Administration, John Harvey, estimates that there 
are 50 to 100 products competitive with Nutrilite sold in 


drug stores. (JA. 128) No estimate was made or proof 
offered of the number sold through the mail or in grocery 
stores. 


Expansion and growth in direct sales alone has been 
tremendous. Abundavita’s sales went from $2.5 million to 
$5 million within a period of one year. (JA. 67) The 
phenomenal growth of Nutri-Bio is itself evidence of the 
ease of entry into the market that is available to competing 
direct sellers. Nutri-Bio sales for the year ending May 
31, 1959 were $4 million. Anticipated retail sales for the 
next current fiscal year were $9 million. This growth 
occurred in a corporation organized in July of 1957. (JA. 
163-164) 

Nutrilite is sold in a vast natural competitive market in 
competition with a multitude of competing products sold in 
a multitude of varied and competitive outlets. A fair sum- 
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mary of the competitive marketing situation with Nutrilite 
shows as follows: 


1. Nutrilite is sold in a competitive market of 170 million 
potential customers each month. 

2. Nutrilite is sold in competition with an estimated 650 
competing products. 

3. Nutrilite is sold in competition with products that are 
distributed through unlimited variety of retail outlets, in- 
cluding direct sellers, house-to-house, drug stores, grocery 
stores, supermarkets, and by mail. 

4. Retail outlets for the sale of products competitive with 
Nutrilite are practically unlimited. 

5. The competitive market in which Nutrilite is sold is 
constantly growing, and has increased in size every year. 


Count IT 


The Two Year Clause 


Nutrilite distributors are recruited by other Nutrilite 
Distributors and are authorized only after the filing of an 
application and the successful completion of a quiz pre- 
pared by M&C. Distributors are authorized to use only 
sales material which has been first authorized by M&C. 
As part of their Distributor Agreement, each distributor 
covenants: 


“T agree that for a period of two years following the 
termination of my relationship with Mytinger & Cas- 
selberry, Inc. I will not use or disclose to any person 
whomsoever any information I obtained while I was 
a Nutrilite distributor concerning the names and/or 
addresses of Nutrilite customers, or any other trade 
secrets, nor will I, on my own behalf, or on behalf of 
any other person solicit or attempt to induce Nutrilite 
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customers to purchase any other vitamin and/or min- 
eral product or to cease using Nutrilite Food Supple- 
ment.’’ 


It will be noted that this so-called two-year clause has 
nothing to do with exclusive dealing. It is applicable only 
to the period after the termination of a Nutrilite distribu- 
torship. It is not a prohibition against selling competitive 
products. Under this clause the ex-distributor is free to 
sell any product, any place, to any person—excepting only 
Nutrilite customers, and that limitation is applicable for 
only two years. M&C has, by bulletin and notices, advised 
terminated distributors that this covenant was being en- 
forced. (Comm. Ex. JA. 224) M&C has never advised or 
warned distributors that the covenant prevents them from 
selling competitive products. 


The Numanna Case and the Two-Year Clause 


Matie Paine and Vincent Casey were called as witnesses 
to testify concerning the proceeding known as Mytinger 
& Casselberry, Inc. v. Numanna Laboratories Corporation, 
et al., Civil Action No. 6142, United States District Court 
for the Eastern District of Wisconsin. Mrs. Paine was 
an individual defendant in that action and Mr. Casey was 
an officer of the corporate defendant, Numanna Labora- 
tories Corporation. The Complaint in the Numanna action 
was based on tortious interference with advantageous busi- 
ness relations, tortious inducement of breaches of contract, 
and unfair competition through false and malicious state- 
ments. (Comm. Ex. 119, not reproduced in the JA.). On 
December 9, 1953, the United States District Court issued 
a preliminary injunction restraining Matie Paine and the 
other defendants in the Numanna action from such activi- 
ties. (Comm. Ex. 120, JA. 243.) At the same time, pur- 
suant to Rule 65 of the Federal Rules of Civil Procedure, 
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the Court issued Findings of Fact and Conclusions of Law. 
(Petitioner’s Exhibit 11, not reproduced in the JA.) These 
findings were entered by the District Judge after consider- 
ing briefs and arguments of counsel. The Judge found that 
Mrs. Paine and her co-defendants, including Mr. Casey’s 
company, had conspired together in an attempted whole- 
sale raid on the Nutrilite sales organization in an attempt 
to change Nutrilite distributors en masse from the sale of 
Nutrilite to Numanna. The Court also found that Mrs. 
Paine and her co-defendants, including Mr. Casey’s com- 
pany, had used false and disparaging statements, decep- 
tive trade practices, and unfair methods of competition to 
achieve their ends. 


It is important to note the Numanna case did not involve 
the question of whether a Nutrilite distributor could sell a 
competing product. It did not involve the question of 
whether a Nutrilite distributor may terminate his Nutrilite 
distributorship and sell a competing product; clearly, a 


Nutrilite distributor can do so, with the single limitation 
that the two-year clause prevents his selling a competing 
product to Nutrilite customers. Finally, the Numanna case 
did not involve an attempt to curb competition or to prevent 
defendents from selling a competitive product. In fact, the 
preliminary injunction did not prevent defendents from 
selling Numanna, or any other product, to anyone other 
than Nutrilite customers. The Complaint, the Preliminary 
Injunction, and the District Judge’s Findings of Fact and 
Conclusions of Law all make it perfectly clear that the only 
issues in Numanna were whether M&C could enjoin unfair 
competition and tortious interference with its business 
activities and enforce the two-year clause. The right of 
distributors to sell competing products was not at issue 
in that case. (Ibid.) 

Mrs. Paine testified that the preliminary injunction in the 
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'Numanna case ruined her business. (JA. 82) However, 
‘this preliminary injunction was duly issued by a United 
‘States Court and duly affirmed by a United States Court 
of Appeals. (Nwmanna Laboratories Corporation v. My- 

‘ tinger & Casselberry, Inc., 215 F. 2d 382 (7th Cir., 1954). 
Its propriety and legality cannot be challenged or attacked 
by the FTC. It must be conclusively presumed that the 

' preliminary injunction in the Nwmanna case, whatever its 
effects, was proper, lawful and valid. 


Count ITI 
The Nutrilite Consent Decree and How It Came About 


Introduction 


‘The sale and distribution of Nutrilite Food Supplement 
' ig subject to the provisions of the Federal, Food & Drug and 
' Cosmetic Act and to the administrative authority of the 

Federal Food and Drug Administration. In 1951 petitioners 


and the Federal Food and Drug Administration terminated 
a long standing controversy between the parties by the 
execution of a Consent Decree of injunction. This Nutrilite 
Consent Decree was entered April 6, 1951 in the United 
States District Court for the Southern District of California 
and culminated a bitter four year period of litigation during 
which the entire Nutrilite business was constantly threat- 
ened with extinction by Food and Drug Administration 
actions. The Nutrilite Consent Decree was an involved 
document which set out, among other things, claims which 
the Food and Drug Administration conceded could properly 
be made for Nutrilite Food Supplement. The Decree also 
contained a list of claims which could not be made for 
Nutrilite Food Supplement. Count Three of the Federal 
Trade Commissions Complaint of December 3, 1957 charged 
M&C with making three specific misrepresentations about 
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this Consent Decree. The three specific misrepresentations 
Count Three alleges are: 


1. That the Consent Decree amounted to an endorse- 
ment and approval of Nutrilite Food Supplement by the 
United States Government, United States District 
Court, and the Food and Drug Administration. 


2. That the allowable claims contained in the Consent 
Decree applied only to Nutrilite Food Supplement and 
to no other vitamin mineral supplement product. 


3. That no other seller of vitamin or mineral food 
supplement products has a right to submit promo- 
tional literature to the Food and Drug Administration 
for inspection and comment. 


While a detailed understanding of the Consent Decree and 
what it represented and how it came about ‘‘bored’’ the 
Hearing Examiner in this action (JA. 116) petitioners 
consider an understanding of this history to be essential to 
a full and complete determination of the issues raised in 
this case. The grave injury and error of the Commission in 
sustaining the charges of Count Three can be understood 
only against a summary of the basic factual background out 
of which the Nutrilite Consent Decree arose. Unless one 
completely understands what the Nutrilite Consent Decree 
is and how it came about, it is not believed a fair determina- 
tion can be made of whether or not the representations peti- 
tioners made about that Decree are false and misleading. 

These facts are no better presented than in comparing 
the testimony of two of the leading antagonists in the litiga- 
tion culminating in the Consent Decree, namely, Lee J. 
Meyers, an attorney for Mytinger & Casselberry, Inc., and 
John Harvey, then Director of the Bureau of Litigation of 
the Federal Food and Drug Administration. Each was a 
witness in the proceedings before the Commission. Mr. 
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Meyer’s testimony is reproduced in the Joint Appendix, 
pages 136-160. Salient features of Mr. Harvey’s testimony 
are reproduced at pages 103-130. A comparison of their 
testimony shows a remarkable degree of agreement about 
the Nutrilite Consent Decree and how it came about. 


The Nutrilite Consent Decree—It Terminated Litigation 
Intended to Force M&C Out Of Business 


The M&C-FDA litigation involved charges by the Food 
and Drug Administration that Nutrilite was misbranded 
by reason of the alleged use of certain literature in its sale. 
(JA. 100). The Administration instituted, without notice 
or hearing, multiple seizures of Nutrilite in various widely 
separated areas of the United States. (JA. 107). There- 
after, M&C instituted an injunction proceeding against the 
Federal Security Administrator and the top official of the 
Food and Drug Administration in the District Court for the 
District of Columbia. (JA. 108). After a prolonged trial 
the three-judge Federal Court held uanimously for M&C 
that Nutrilite was not misbranded and in scathing language 
found that the officials of the government had acted ‘‘ar- 
bitrarily, capriciously, opressively, and unlawfully, and 
illegally.”” (JA. 110-111). See Mytinger & Casselberry, 
Inc. v. Ewing, 87 F. Supp. 650 (1949). On appeal, the 
Supreme Court reversed on on the ground the District Court 
for the District of Columbia did not have jurisdiction to try 
the merits of the action. (JA.111). See Ewing v. Mytinger 
& Casselberry, Inc., 339 U.S. 594 (1949.) Earlier the Court 
had denied an application by the Government for a writ 
of prohibition involving the District Court’s jurisdiction. 
(JA. 112). In re Federal Security Administrator, 337 U.S. 
902 (1949). 

After the Supreme Court’s decision, the various libel pro- 
ceedings were consolidated for trial in the District Court 
for the Southern District of California, There were pend- 


ing at the same time criminal complaints against the Cor- 
poration and its principals, an injunction action, and all of 
the same charges of alleged misbranding. (JA.113) In the 
injunction action, the Food and Drug Administration also 
sought (by an amendment accompanied by tremendous pub- 
licity) to impose upon M&C the penalty of restitution 
whereby M&C would have been required to refund the pur- 
chase price of Nutrilite. See Rhyne, PENALTY THROUGH PUB- 
LICITY: FDA’S RESTITUTION GAMBIT, Food, Drug, Cosmetic 
Law Journal, October, 1952, p. 666. (FDA’s improper and 
unwarranted effort to assume this authority of restitution, 
not granted to it by statute was ultimately struck down in 
U.S. v. Parkinson, et al, 240 F. 2d 918 (9th Cir. 1956.)) In 
the M&C case the restitution claim was withdrawn and the 
libel proceedings, the injunction, and the criminal actions 
were all terminated by the signing of the Consent Decree 
in April, 1951. (JA. 113) The Decree was entered ‘‘... 
without any findings by the Court on any issue of fact or 


law ...’’ Thus, the only Court ever to pass on the merits 
of the FDA-M&C controversy was the District Court in the 
District of Columbia, and it held unanimously that Nutri- 
lite Food Supplement had not been misbranded and that 
FDA and not M&C was in the wrong. Mytinger é& Cassel- 
berry, Inc. v. Ewing, 87 F. Supp. 650 (1949). 


M&C’s Compliance With The Consent Decree 


The Decree itself requires that M&C make constant refer- 
ence to it and constant use of it. Paragraph XI of the De- 
cree specifically provides that M&C ‘‘shall call this Decree 
to the attention of every present distributor who sells or 
offers for sale Nutrilite Food Supplement and require each 
such distributor to sign a written statement that he has 
read this Decree.’? In implementation of this provision, 
M&C required all existing distributors in 1951 to acknowl- 
edge in writing that they had read the Decree, and approxi- 
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mately 3,568 who failed to do so were cancelled. (JA. 183) 
‘All new distributors are required to take and pass a test 
based on the Deeree. (Comm. Ex. 3, JA. 185) Immediately 
after the signing of the Decree, M&C embarked on a cam- 
paign to utilize the Decree as the basie guide for use by 
distributors in selling Nutrilite to the consumer. FDA in- 
tended it to be called to the attention of every distributor. 
(JA. 121) Since the Deerce constituted a definitive state- 
ment of what could and could not be said about Nutrilite, it 
was incumbent on M&C that the Decree be used in this way. 
M&C reproduced the Decree verbatim in the ‘‘Know Where 
You’re Going’’ booklet (Comm. Ex. 23, not printed in JA.) 
and over 170,000 copies were distributed during the years 
1952-1957. (JA. 182). Meetings of distributors, in which 
M&C personnel participated, were largely directed to dis- 
cussing the Decree and emphasizing how its use could in- 
sure the proper, safe, legal and effective method for selling 
Nutrilite. Lee Mytinger, for example, delivered a speech 
‘Know Where You’re Going”? (Comm. Ex. 152, not printed 
in JA) four times in scattered parts of the country in four 
weeks during the summer of 1951. The ‘‘Know Where 
You’re Going’’ speech indicated that M&C welcomed the 
end of the prolonged litigation and welcomed the Consent 
Decree and that M&C intended to base all its future sales 
activities on compliance with the Decree. Prior to the time 
of the setting forth of the specific allowable claims in the 
Decree, there had been no authorized and recognized list of 
claims setting forth what could and could not be said for 
vitamin-mineral products. FDA had never set out in writ- 
ing any regulations governing claims which were proper 
for vitamin-mineral products. It has yet to do so. Only in 
the Nutrilite Consent Decree is FDA committed to what it 
recognizes as allowable claims. (JA. 123-124.) Before the 
Decree, it was not known what claims FDA approved of or 
what claims would evoke the exercise of FDA’s very con- 


siderable punitive powers. The Consent Decree created 
assurance where before there had been doubt. With the 
Consent Decree M&C could move confidently where before 
it had always to gamble on FDA’s whims and opinions. 
The claims which the Consent Decree authorized were 
claims recognized as true and accurate by the Food and 
Drug Administration, as well as by the respondents; they 
were, moreover, claims which were sanctioned by Judge 
Harrison in his approval of the Decree. Furthermore, the 
right to obtain FDA review provided a method for clarify- 
ing any doubt about alleged improper statements before 
the statements were made to the public. In short, the De- 
cree did grant specific rights to M&C which were invalu- 
able rights and which was utilized among other things to 
reinstitute morale in the sales distribution organization. 

The signing of the Consent Decree terminated litigation 
that was intended to force M&C out of business, compel 
M&C to refund the purchase price of Nutrilite to literally 
millions of customers, place M&C’s principals in jail, and 
permanently enjoin M&C from conducting further business 
activities. The Consent Decree itself set out claims which 
the government said could not be made for Nutrilite—the 
so called prohibited claims. These were claims that M&C 
denied ever having made and which the only Court to hear 
evidence and try the dispute on its merits found they did 
not make. The Decree also set out specific allowable claims; 
claims which could be made for Nutrilite. This was the 
first time in the history of the Food and Drug Administra- 
tion that there had been committed to paper definite, spe- 
cific, recognized claims that FDA conceded in writing were 
recognized and approved claims. (JA. 123-124) 

Thus the Decree came to M&C as a valuable sales tool 
that M&C set out to use as a recruiting instrument and a 
sales guide, which it believed could prove to be the founda- 
tion of an effective, sound, conservative, and legal basis for 
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the presentation of the need for and usefulness of Nutrilite 
Food Supplement to the general public. : 

An intensive campaign was undertaken by petitioners to 
make the Nutrilite Consent Decree the foundation upon 
which each and every Nutrilite distributor would build his 
business; a foundation which would lead to the recruiting 
of distributors who were aware of the types of claims for 
which the product could be sold; a foundation for a proper, 
effective and legal sales presentation to the purchasing cus- 
tomer. There is no question but that M&C sought to use 
the Nutrilite Consent Decree as a sales tool and as an in- 
strument for recruiting distributors. There is no question 
that M&C attempted to school distributors in the use of the 
allowable claims for the purposes of a sales presentation. 
There is no question but that M&C sought to use the Decree 
to eliminate any actions by distributors that would mis- 
brand Nutrilite. But at no time did M&C imply or repre- 
sent the matters specifically charged in Count Three. 


Statutes Involved 


Section 3 of the Clayton Act, Act of October 15, 1914, C. 323, 
§ 3, 38 Stat. 73 (1914), 15 U.S.C. §14 which reads: 


“‘Tt shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, to lease or make 
a sale or contract for sale of goods, wares, merchan- 
dise, machinery, supplies, or other commodities, 
whether patented or unpatented, for use, consumption, 
or resale within the United States or any Territory 
thereof or the District of Columbia or any insular pos- 
session or other place under the jurisdiction of the 
United States, or fix a price charged therefor, or dis- 
count from, or rebate upon such price, on the condition, 
agreement, or understanding that the lessee or pur- 
chaser thereof shall not use or deal in the goods, wares, 
merchandise, machinery, supplies, or other commodi- 
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-ties of a competitor or competitors of the lessor or 
seller, where the effect of such lease, sale or contract 
for sale or such condition, agreement, or understand- 
ing may be to substantially lessen competition or tend 
to create a monopoly in any line of commerce.”’ 


Section 5(a) of the Federal Trade Commission Act, Act of 
September 26, 1914, C.311, §5, 38 Stat. 719 (1914), 15 U.S.C. 
45(a), which reads in part: 


“((1) Unfair methods of Competition in commerce, and 
unfair or deceptive acts or practices in commerce, are 
declared unlawful. 


Statement of Points 


1. The Commission erred in holding that enforcement 
of MC’s exclusive dealing clause would tend to lessen com- 
petition in its line of commerce. 

2. The Commission erred in determining that the inclu- 
sion of and enforcement of the so-called ‘‘two year cove- 
nant’? constituted an unfair trade practice which would tend 
to unfairly injure competition. 

3. The Commission erred in holding that M&C has made 
improper claims about the Nutrilite Consent Decree. 

4. The Commission erred by directing in its order that 
M&C be restrained from representing that the Nutrilite Con- 
sent Decree ‘‘was or is anything other than an injunction 
prohibiting, restraining and limiting Respondent’s adver- 
tising practices.” In truth the Consent Decree was an 
order in the form of injunction which granted M&C cer- 
tain valuable definitive rights and privileges to which 
M&C has a right to refer to and discuss. The Commission 
also erred in prohibiting M&C from representing that the 
allowable claims were approved by any court or any 
government agency. ‘Enforcement of the Commission’s 
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order would require M&C to engage in false and mislead- 
ing representations about the Decree. 


Summary of Argument 


1. The test to determine whether an exclusive dealing 
arrangement offends Section 3 of the Clayton Act is to 
determine whether enforcement of the exclusive dealing 
agreement forecloses competitors from entering the market. 
In the case of business selling commodities from fixed 
retail outlets, a reasonable inference can be drawn from 
proof of a substantive volume of business that market fore- 
closure will ensue. However, this case involves, and in- 
volves for the first time in a clear legal test, a vast national 
direct selling marketing system. It involves a marketing 
system which makes available to M&C, and to any other 
direct seller, an unlimited number of retail outlets. One 
cannot foreclose the direct selling market. For each dis- 
tributor obligated to M&C by an exclusive dealing agree- 
ment, there is available to a competitor a distributor of equal 
availability and utility. It is virtually impossible for a di- 
rect selling organization to foreclose the market for any 
product. Even assuming such could be possible, the evi- 
dence here falls far short of establishing any foreclosure. 
In this case, the Commission has relied solely and exclusively 
on formal evidence of market size and numbers of distribu- 
tors. It has ignored the question of direct selling and mar- 
ket foreclosure despite the fact that every Court decision 
has emphasized market foreclosure as the ultimate test. In 
effect the Commission has applied a per se theory contrary 
to controlling court decisions and in total disregard of the 


peculiar, unique and unusual facts in this case. 


2. In order to protect its business good will and the invest- 
ment it has made in the developing of a distributor organ- 
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ization, it is reasonable, just and proper for M&C to insist 
that distributors not contact their former Nutrilite cus- 
tomers for a period after their termination as distributors. 
Convenants of this character are enforceable if reasonable. 
Since the agreement is voluntary, it should not be disrupted 
by Commission intervention unless it is clearly established 
that its enforcement constitutes an unfair trade practice, 
and unless the covenant is unreasonable. There is no 
evidence showing that in any specific case its enforcement 
was unreasonable. There is no evidence that any competi- 
tor has been unfairly injured or restrained in his selling 
activities by enforcement of this covenant by M&C. 


3. All statements, representations and allegations that 
M&C has made about the Nutrilite Consent Decree have been 
truthful and accurate. The Commission elected to ignore 
the peculiar and unique character of this Consent Decree, 
and thus missed its real significance. A fair and reasonable 


reading in context of the various statements made by M&C 
about the Nutrilite Consent Decree reveal that such state- 
ments have been truthful, accurate and designed to promote 
the honest and ethical representation of Nutrilite to the 
purchasing customer. 


4. The Commission’s Order exceeds its authority. The 
Commission can only order parties before it to cease and 
desist. The Commission’s Order would affirmatively re- 
quire M&C to engage in falsehoods and representations 
about the Decree. The Order, by asserting that the Decree 
is only an injunction, and by prohibiting M&C from making 
additional statements about the Decree, fails totally to rec- 
ognize the Decree in its true light. It denies to M&C rights 
and privileges which were previously given to it by a Fed- 
eral Court. In effect, the Commission’s order constitutes a 
remand of a Court Order and a revocation of a Court de- 
cision. 
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ARGUMENT 
Count I 


M&C’s Exclusive Dealing Agreement Cannot Tend to Substan- 
tially Lessen Competition 


Section 3 of the Clayton Act is Intended to Prevent Market 
Foreclosure 


Eleven times since 1922 the Supreme Court has decided 
cases involving Section 3 of the Clayton Act. Its latest Sec- 
tion 3 decision was reported on February 27, 1961, and the 
Court again clarified the relevant factors involved in deter- 
mining whether an exclusive dealing agreement violates Sec- 
tion 3. Tampa Electric Company v. Nashville Coal Com- 
pany——U.S.—, 29 U.S.L. Week 4237 (February 27, 1961). 
The Court in this decision established guidelines from its ten 
earlier decisions for the considerations that must be taken 
—guidelines of significant materiality to the issues in this 
case. 


“First, the line of commerce, i.e., the type of goods, 
wares, or merchandise, etc., involved must be deter- 
mined, where it is in controversy, on the basis of the 
facts peculiar to the case. 


Second, the area of effective competition in the known 
line of commerce must be charted by careful selection 
of the market area in which the seller operates and to 
which the purchaser can practically turn for supplies. 
In short, the threatened foreclosure of competition must 
be in relation to the market affected. 


Third, and last, the competition foreclosed by the con- 
tract must be found to constitute a substantial share 
of the relevant market. That is to say, the opportu- 
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nities for other traders to enter into or remain in that 
market must be significantly limited as was pointed out 
in Standard Oil Co. v. United States, supra. (Em- 
phasis supplied). Z'ampa Electric Company v. Nash- 
ville Coal Co., supra, at 29 U.S.L. Week 4239. 


From its first decision involving Section 3 in Standard 
Fashion Co. v. Magrane-Houston Co., 258 U.S. 346 (1922), 
to its latest decision in Tampa Electric Company, the Court 
has consistently held to, and consistently restated, the cen- 
tral theme that Section 3 is directed to the ultimate public 
evil of market foreclosure with its result of limiting and 
curtailing competition. For an exclusive dealing practice to 
violate Section 3 the opportunity to enter the market must 
be significantly limited. This consideration defines not 
only the practical approach to Section 3 but underscore 
the theoretical basis on which it is premised. T.e., a reason- 
able assumption can be made that market foreclosure will 
tend to substantially lessen competition. But market fore- 
elosure must be established. 

It thus becomes clear that deciding a Section 3 case in- 
volves more than juggling statistical data, which is what the 
Commission did. It involves a consideration whether en- 
forcement of the exclusive dealing clause in any particular 
case represents a threat to free competition. Section 3 is 
not a per se statute. Proof of the existence of exclusive 
dealing does not itself prove a violation of the law. It is 
encumbent upon the party attempting to prove a Section 3 
violation to prove that the facts warrant a conclusion that 
in the particular case at hand a threat of monopoly exists. 
This has not been done here. 

Every exclusive dealing clause does not present a threat 
of monopoly. In some cases it can have no adverse com- 
petitive effect. This has been clearly recognized by author- 
ities in the field. 
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The Report of the Attorney General’s National Com- 
mittee to study the Anti-trust Laws advises: 


“Under some circumstances rivals may easily cultivate 
their own channels of distribution, especially where 
the esssential capital investment is relatively low, no 
special skills or experience are demanded, and entry 
into the marketing end is otherwise free... The heart 
of the matter is the ease with which rival suppliers can 
practically secure consumer access in alternative 
ways.’? (REPORT oF THE ATTORNEY GENERAL’S NaTIONAL 
Commitree To Srupy THE Anti-TRUsT Laws, pp. 146- 
147.) 


This same argument and analysis was made by Earl W. 
Kintner, then General Counsel of the Federal Trade Com- 
mission, in a paper delivered before the Section on Trade 
Regulation of the Association of the Bar of the City of New 
York, and printed at 3 THe Practica Lawyer 69 (April, 
1957.) As Mr. Kintner analyzed it, and as any fair 
reading of the Court decisions indicated, the proper empha- 
sis in determining the ultimate question of whether there 
has, or has not, been a Section 3 violation, rests on deter- 
mining whether enforcement of a party’s agreement would 
foreclose the market place—would, in other words, destroy 
the ‘‘ease of entry’’ into the market of a competitor. Often, 
this determination, since it involves many subjective con- 
siderations, can be made only on the basis of an objective 
computation of market size and market position. Thus, 
in some cases proof of doing a substantial amount of busi- 
ness in the relevant market is taken as proof that market 
foreclosure will ensure. A classic application of this prin- 
ciple is seen in Dictograph Products, Inc. v. Federal Trade 
Commission, 217 F. 2d 821 (4th Cir. 1954), cert. denied 349 
U.S. 940. While the language of this case would seem to 
support the proposition that proof of market size proves 
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market foreclosure, it is clear that this case must be con- 
sidered and weighed in the light of other Court decisions, 
and its decision understood in the light of the peculiar cir- 
cumstances and facts in that case. Dictograph cannot 
have established as the rule that proof of market size alone 
proves a Section 3 violation. The Supreme Court in Tampa 
Electric Company, supra, dispels any notion regarding that: 


‘*Tt follows that a mere showing that the contract itself 
involves a substantial number of dollars is ordinarily 
of little consequence.’’ 


This summation follows an assertion of what the Court 
feels is important: 


‘“‘To determine substantially in a given ease, it is 
necessary to weigh the probable effect of the contract 
on the relevant area of effective competition, taking 
into account the relative strength of the parties, the 
proportionate volume of commerce in the relevant mar- 
ket area, and the probable immediate and future effect 
which pre-emption of that share of the market might 
have on effective competition therein.’’ Tampa Electric 
Company v. Nashville Coal Co., supra, at 29 U.S.L. 
Week 4239, 


It becomes clear that the Examiner, and the Commission 
in adopting the Examiner’s Order, failed to concern itself 
with these relevant considerations. The Commission’s de- 
cision did not mention the concept of market foreclosure; 
nor did the Examiner’s decision. Each applies a virtual 
per se test, even though the word per se is not used. Each 
holds, in effect, that because M&C did a substantial amount 
of business, it followed that its exclusive dealing clause was 
invalid. 

It is clear however that when the market foreclosure test, 
as set forth in Tampa Electric Company, supra, is applied 
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to the facts involved in this case that the inevitable conclu- 
sion must be reached that there cannot be any lessening of 
competition—that is, there can be no market foreclosure— 
within the meaning of Section 3 of the Clayton Act. 


Applying the tests of the Tampa Electric Company Case 
shows that there is no market foreclosure in the case of 
ME&C. 


First, The line of commerce: 


Nutrilite is sold in a line of commerce involving at 
least 650 different competing items available through at 
least seven different retailing outlets. According to one 
government witness, Mr. Hobsen, there are at least 400-500 
items similar to Nutrilite sold by door-to-door methods 
alone. (JA. 77). According to John H. Harvey, Deputy 
Commissioner of the Food and Drug Administration, there 
are at least 150 items competitive to Nutrilite sold in drug 
stores. (JA. 128). Respondents Exhibit 19, Figure 5, spon- 
sored by Dr. Paul Olsen, a leading drug marketing author- 
ity, compiles the various outlets for items competitive to 
Nutrilite, and indicates that such competitive products are 
sold not only in drug stores, and by direct selling methods, 
but by mail order, in department stores, in food markets and 
super markets, in industrial sales and variety stores. (JA. 
283). Thus, a vitamin-mineral food supplement competi- 
tive to Nutrilite is no further away than the corner drug 
stores or, for that matter, could be delivered to the custom- 
ers home either through the mail, or by a competing direct 
seller. While the Commission has attempted to limit 
Nutrilite’s relevant line of commerce only to those vitamin- 
mineral food supplements sold by means of direct selling, 
it is clear that the competitive effect of M&C’s exclusive 
dealing arrangement must be measured in terms of the total 
competitive retail market for food supplement products. 
To reduce the yardstick of measurement to the boundary of 
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direct selling competition is to engage in an effort to create 
artificial boundaries unrelated to the obvious purpose of 
the Clayton Act, and to ignore the basic evil that the 
Clayton Act in Section 3 seeks to prevent. However, the 
Commission’s decision is hardly clear in finally describing 
the relevant line of commerce. It held that such decision 
is not necessary; that ‘‘the outcome of this case is not 
dependent upon the selection of any one of these areas as the 
relevant line of commerce.’”? (JA.51). The per se test the 
Commission applies makes a decision in this regard un- 
necessary. But the per se test is the wrong test. The evi- 
dence is clear here that the relevant line of commerce in 
which Nutrilite is sold—its competitive products—could 
number as many as 650, and are sold in an unlimited number 
of various outlets all readily available to a customer. There- 
fore, the question of whether there has been market fore- 
closure must be measured in terms of this broad and all in- 
clusive marketing situation. 


Second, The Area of Effective Competition: 


Nutrilite is sold nationally by authorized distributors in 
each and every state. There appears to be no question that 
competitive products to Nutrilite are likewise sold in the 
national market unrestricted by a regional boundary or 
territorial limitations. It becomes clear, therefore, that in 
determining the ‘‘threatened foreclosure of competition’’ 
(Tampa Electric Company, supra) consideration must be 
directed on a nationwide scale, and that the adverse eco- 
nomie effects of M&C’s exclusive dealing, if any, must be 
judged in the light of a national market in fifty states. 


Third, The Extent of Competition Foreclosed: 


The crux of the problem in this case comes in the applica- 
tion of the third test. It is clear from the language of the 
Tampa Electric Company case, supra, that in order to 
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prove a violation of Section 3, proof must be offered that 
threatened foreclosure must be in relation to a substantial 
share of the relevant market. Obviously, if the threat of 
market foreclosure is absent, or if the threat is insignificant, 
there can be no threat to a substantial share of the market. 
Market size becomes irrelevant; it is ‘‘of little consequence,”’ 
to quote the Supreme Court’s language in Tampa Electric 
Company, supra. Upon the facts presented in this case it 
becomes clear and evident that there cannot be any market 
foreclosure because of the marketing technique utilized by 
M&C. There has, in short, been no showing that the oppor- 
tunity for a trader to enter the market has been significantly . 
limited. 

Nutrilite is sold by direct sellers. Where a producer dis- 
tributes through field salesmen, operating with little, or no, 
capital overhead and small inventory, it is both easy and 
inexpensive for other producers to compete by obtaining 
their own distributors. Far from being foreclosed, they 
have open to them the entire population almost all of whom 
are potential distributors. For each and every distributor 
of Nutrilite bound to M&C by the exclusive dealing agree- 
ment, there is available to a competitor a distributor of 
equal availability, of equal utility, of equal promise. The 
record in this case shows that not one direct selling com- 
petitor of M&C was hampered to an extent constituting a 
threat to competition by the exclusive dealing agreement 
of M&C with its distributors. Not one was foreclosed from 
the market. Since a field salesman goes to the customer 
rather than the customer to the salesman, business putting 
a new salesman in the field is not faced with the problem of 
a business opening a new retail outlet. It is not hampered 
by the situation of the public being accustomed to going to 
the old stores. Furthermore, not only is it easy for a com- 
pany marketing through field salesmen to compete by re- 
cruiting its own distributors because of the minimal capital 


33 


requirements, but in the vitamin-mineral business it is also 
easy because of the minimum qualifications to become a dis- 
tributor. Almost anyone can become a distributor of vita- 
min-mineral products, regardless of education background, 
previous experience in selling, financial circumstances or 
present employment. Most are part-time sellers, either 
housewives seeking additional income or regularly em- 
ployed persons in other endeavors seeking to supplement 
their income on the side. In most cases, their sales are low; 
they service only two or three customers a month. To a 
certain extent their activities are social as well as business. 
‘This picture stands in stark contrast to the retailing of 
commodities through established fixed retail outlets. This 
was the nature of retailing of each of the other commodities 
involved in Federal Trade Commission action where a viola- 
tion of Section 3 was found. In Anchor Serum Company, 
FTC Docket No. 5965, the product was anti-hog cholera 
serum sold to large state cooperatives. Timken Roller 
Bearing Company, FTC Docket No. 6540 involved roller 
bearing sold to jobbers for resale. Beltone Hearing Aid 
Company, FTC Docket No. 5862, The Maico Company, Inc., 
Docket No. 5822, and Dictograph Products, FTC Docket 
No. 5635 involved the sale of Hearing Aids to invidual dis- 
tributors. In Dictograph there was some evidence of can- 
vassing by distributors; but the total number of distributors 
was small, their art highly specialized, and no real relation- 
ship exists between the facts of that distributor system and 
the national door-to-door selling employed by M&C. 
When a product is sold through a stationary retail outlet 
and where the customer comes to the salesman rather than 
the salesman goes to the customer, market foreclosure can 
be effected by exclusive dealing agreements (or at least 
can be presumed) when sales of that product are substan- 
tial. If, in order to meet this competition, a would-be com- 
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petitor must open a new retail outlet for his product and 
establish customer relationship and good will, an exclusive 
dealing provision tying up a retail outlet can constitute 
a formidable competitive barrier. Furthermore, obtaining 
desirable stationary retail outlets can prove to be a difficult 
undertaking. Desirability depends on many factors; it de- 
pends, among other things, on location, availability to 
parking space, closeness to bus lines, and whether the loca- 
tion exists in a large or small community. If such a sta- 
tionary retail outlet is foreclosed from a competitor then 
the probability of a lessening of competition is enhanced. 
But none of these determinative criteria are present when 
your retail outlets are direct sellers, and when a competi- 
tor by the exercise of only a modicum of energy and ini- 
tiative can recruit an equal number of distributors for his 
product. A hypothetical situation serves to illustrate this 
point: 


If it is assumed that M&C has 100 authorized distributors 
for Nutrilite in the greater Washington area, it is not un- 
reasonable to assume that a competitor desiring to sell 
another vitamin-mineral product can obtain another 100 
persons who are equally qualified to sell his product by di- 
rect selling. M&C, even if it excludes these 100 people 
from a competitor has not foreclosed a competitor from en- 
tering the market with another 100 equally available to him. 

On the other hand, if a hearing aid producer has five 
distributors in the Washington area selling hearing aids 
through fixed retail outlets, it is reasonable to assume that 
an exclusive dealing agreement with those five outlets would 
foreclose the market to a competitor. The community can- 
not support as many hearing aid dealers as it can vitamin- 
mineral food supplement distributors. A hearing aid is 
purchased usually just once or twice during the course of 
a person’s life; a vitamin-mineral food supplement is con- 
sumed generally once a month. Thus the market for vita- 
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min-mineral food supplement is greater than for hearing 
aids, and a new market is created for food supplements each 
month. The latter market can support more retailers. 
Hearing aids are an example only. This proposition would 
be true of any product marketing in an established store. 

There are always less persons to sell through established 
retail outlets regardless of the products. But in the case 
of direct sellers, there are available to a competitor as many 
if not more distributors than those foreclosed to that com- 
petitor by M&C. In no practical way can M&C have fore- 
closed the market to any competitor desiring to sell through 
his own organization of direct sellers. 


No Actual Lessening of Competition Has Been Shown 


Section 3 of the Clayton Act is directed at exclusive deal- 
ing which ‘‘may tend to substantially lessen competition.’’ 
In this connection it then becomes worthwhile to consider 
the actual facts of competition as shown here. 

The evidence here shows a flourishing competition. Com- 
petition in the sales of competitive vitamin-mineral products 
has not been lessened in the case of drug stores sales. These 
retail outlets, competing for the same customer dollar as 
the sellers of Nutrilite, have continually maintained their 
70% market share, of the total competitive vitamin-mineral 
market despite the new competition offered by the direct 
seller and mail order houses. In a continually expanding 
market, a market that grows in dollar size every year, the 
drug store outlet continues to retain its dominant secure 
position. Since competition hasn’t been lessened in the 
case of a drug store sales of vitamin-mineral products, it 
obviously has not been lessened substantially. 

In the ease of direct sellers, it is likewise true that there 
has been no substantial lessening of competition. There 
has been no lessening of competition at all. As M&C’s 
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sales have declined, its competing direct sellers’ sales have 
increased. Even though the direct selling of vitamin-min- 
eral food supplements is of recent origin—beginning ‘about 
1945—it has been estimated that approximately 400 to 500 
products came on the market to be distributed door-to-door. 
Clearly M&C has not prevented entry into the market by 
competing outlets. 


Conclusion 


The Federal Trade Commission has elected to ignore 
both the evidence of actual competitive effects and the ob- 
vious consideration that exclusive dealing in a direct selling 
organization cannot substantially limit the opportunity for 
a trader to enter the market. Rather it has chosen to premise 
its final decision—and thus its order—on the illogical rea- 
soning that because M&C’s sales are substantial, it violated 
Section 3. The Tampa Electric Company case, supra, makes 
clear that a relevant consideration of numerous factors, 
other than market size, are required before a Section 3 vio- 
lation is established. The Commission’s action and decision 
is derelict. It has convicted without a consideration of the 
fundamental, relevant and highly material issues peculiarly 
present in this case. On the basis of the record, and in a 
consideration of the controlling judicial decisions setting 
forth the necessary requirements of proof to sustain a Sec- 
tion 3 case, it is clear that the Commission’s decision is in 
error; and that no violation of Section 3 of the Clayton Act 
has been shown in the case of M&C. 


Count II 


There Is No Evidence to Support the Proposition That the 
“Two Year” Clause Improperly Injures Competition 


In essence, Count II alleges that it is an unfair trade prac- 
tice for M&C to enforce the two year covenant in the dis- 
tributor agreement. This agreement represents a private 
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contract between M&C and each individual distributor. A 
serious question is presented whether the Federal Trade 
Commission should exercise its authority as a public body 
to interfere with the private contractual relationship be- 
tween individuals when no public injury is shown. 

It is clear that the Commission’s objection to the two 
year clause is on two scores. The first, that it is utilized to 
enforce the so-called illegal exclusive dealing clause. How- 
ever, if exclusive dealing on M&C’s part is not in violation 
of the Clayton Act, then actions taken by M&C to enforce 
the exclusive dealing policy cannot be an unfair trade prac- 
tice under Section 5 of the FTC Act. Furthermore, it be- 
comes unnecessary to attach decision regarding the two 
year clause to the exclusive dealing decision. This Court 
has before it alternative actions regarding the exclusive 
dealing question. One is to decide there have been a proven 
violation of Section 3 of the Clayton Act. If the decision 
of this Court is to sustain the contention of the Commission 
‘that there is sufficient proof of a Section 3 violation, then 
presumably M&C would be required to abandon its exclusive 
dealing policy. In this event, the two year clause would 
have to stand on its own for obviously, if M&C did not have 
an exclusive dealing policy, the two year clause could not 
be used to enforce it. The question then becomes whether 
the two year clause is reasonable and whether its enforce- 
ment unduly restricts competitive activity by another party 
seeking market entry. 

In ordinary cases the judicial question involving inter- 
pretation of covenants of this character is whether the 
covenant is reasonable. But it seems clear that a different 
problem is presented in the case of action by the Federal 
Trade Commission. This Commission does not sit to resolve 
controversy between private litigants. The Commission 
sits as a public body to protect the public interest. Adjudi- 
cation of private controversy is a matter for the Courts. 
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Whether or not the two year clause falls within the ban of 
Section 5 of the Federal Trade Commission Act—that is, 
whether it constitutes an unfair trade practice—depends on 
whether it unduly hampers competition and restricts trade 
to the detriment of the public. Whether its enforcement is 
reasonable in any one given case, regarding any one indi- 
vidual distributor, should be a matter left for the resolution 
of the Courts. 

The objection the Commission takes to this clause ap- 
pears to be that 


“Their (Nutrilite distributors) status as independent 
business men and women notwithstanding, discontin- 
ued distributors are required to cut themselves off 
completely from their present and former customers 
for Nutrilite.”’ Opinion of the Commission. JA. 53. 


This is tantamount to restating the two year clause in 
different language. But this does not prove that enforce- 
ment of the two year clause is an unfair trade practice. 
Certainly the stringency, if any, of a certain contractual 
provision does not make that contractual provision an un- 
fair trade practice. It would seem to become so only when 
the unfair injury to competition obtains. 

It is clear that the Commission’s objections are not based 
on any detailed findings that competition has been improp- 
erly hampered or restricted by M&C’s efforts to enforce this 
provision. No findings in this regard were made. What 
evidence there was of the two year clause fell into three 
parts. The first, rather vague references by some distribu- 
tors to the fact that the reason they did not sell Nutrilite 
and a competitive product simultaneously was because they 
were prohibited from doing so. (Eg., Testimony of Nina 
Maynard, JA. 86.) The second, that M&C has attempted 
to enforce the agreement by letter and otherwise. The third 
effort at proof of the adverse effects came in the presenta- 
tion of the background of the case of Numanna Laborato- 
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ries, Inc., supra. However, it seems highly disingeneous for 
the Commission to premise its action, in part at least, upon 
a Court’s grant of a Preliminary Injunction rendered after 
detailed consideration of evidence relating to the merits of 
the controversy. It is clear that the two year clause was not 
a clear cut issue in Nwmanna. But what is clear is that that 
case was action by a federal district Judge whose actions 
were sustained by the United States Court of Appeal. 
Therefore, regardless of the consequences of that decision 
to Matie Paine, Vincent Casey and Numanna Laboratories, 
Inc., et al., that action has no place for review in a Federal 
Trade Commission case testing the validity of the two year 
clause. While the Commission denied any intention of sit- 
ting in judgment of the Court of Appeals for the Ninth 
Circuit, in effect it did sit in such judgment on both it and 
the Federal District Court. 

The ‘‘two year clause’’ cannot be considered an unfair 
method of competition in denying to competitors an oppor- 
tunity to enter the market and compete for Nutrilite cus- 
tomers. In the first place, there is no evidence that any 
competitor actually found itself foreclosed from the market 
either by the existence of the two year clause of the exclusive 
dealing provision. Actually the argument previously pre- 
sented regarding the validity of the exclusive dealing clause 
applies with equal force here. 

The reasonable character of the two year clause is ob- 
vious. To the extent that M&C through the operation of the 
M&C Marketing Plan induces new persons to become dis- 
tributors of Nutrilite, to that extent M&C has a right to 
accord itself protection in the event a distributor leaves the 
organization. M&C certainly has a legitimate right to re- 
serve sufficient time to permit other Nutrilite distributors to 
contact customers in the event a distributor elects to sell 
a competing product. In many cases distributors are re- 
cruited into the food supplement direct selling business by 
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the efforts of M&C. They become interested in not only 
the need for food supplements, but the selling opportunities 
available in the direct selling of food supplements, because 
of the output on time, effort and initiative by M&C. The 
preparation of advertising material and the administration 
of the distributor system involves an expenditure of millions 
of dollars. Obviously M&C has a vital stake in protecting 
its investment. Without protection of this kind it would 
be most convenient for some unscrupulous operator to thrive 
on the valuable good will and financial investment produced 
by M&C. This, of course, is exactly what happened in the 
Numanna case. It seems wholly inconsistent with the great 
public policy that the FTC is intended to serve that the 
Commission would lend its talents and efforts to promote 
the unfair trade practices so evident in the Numanna situa- 
tion, when it is abundantly clear that no threat to competi- 
tive entry into the market exists by the utilization of and 
enforcement of the two year clause in the Nutrilite distribu- 
tor application. 

The two year clause is a private agreement voluntarily 
entered into by a distributor and M&C. It is a reasonable 
restriction designed to protect M&C, its good name, and its 
business investments. There is not one scintilla of evidence 
in this record that this clause, or its enforcement by M&C, 
has unduly restricted any competitor from establishing its 
own sales organization. It has served only to restrict a 
competitor from unfairly encroaching on the time, effort, 
talent and initiative expended by M&C. 


Count III 


The Statements Which M&C Has Made About the Nutrilite 
Consent Decree Are Truthful and Accurate 

The basic error of the Commission’s decision in regard 

to Count III is the premise on which it is based. The rea- 

soning of the Commission scems to be that because the 
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Nutrilite Consent Decree enjoined M&C from making cer- 
tain claims for Nutrilite and was an injunction, any attitude 
on the part of M&C welcoming the Decree, or approving 
the Decree, must be misrepresentation. It was, the Com- 
mission argues in effect, error for M&C to promote the 
Decree as a valuable sales tool or as a means of recruiting 
distributors. It was wrong for M&C to consider the Decree 
beneficial. The Commission, in assuming this stance, blindly 
refuses to acknowledge to the Decree its unique character ; 
it refuses to recognize how the Deeree came into being; it 
refuses to accord to the Deerce its obvious intent and pur- 
pose; it shows an indifference to the really critical factors 
involved in this case. It is the foundation for an order that 
is neither logical nor right. 

Each and every statement made about the Deeree by 
M&C has been truthful and accurate. The far reaching 
scope of the Commission’s findings and order ean be sus- 
tained only if one engages in the same type of activity 
alleged against M&C. Only by taking statements out of 
context and twisting their obvious meaning can a conclusion 
be reached that those statements are capable of creating 
misrepresentations. A fair reading of the M&C documents 
in evidence, and in context, shows that they were not 
designed to create false impressions or misrepresentations, 
and that they were designed only to set forth in clear detail 
the proper selling technique for Nutrilite, and to promote 
the recruitment of distributors for Nutrilite. They were 
not designed to mislead. 

M&C never represented that the product Nutrilite was 
approved or endorsed by FDA, or any agency of the gov- 
ernment. M&C has represented that the claims set forth 
in the Decree are ‘‘approved”’ and ‘‘recognized’’ claims. 
This is a true claim. 

M&C has never represented that no other vitamin-mineral 
food supplement product can submit its literature to FDA 
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for comment. M&C has represented, and represented truth- 
fully, that it has an exclusive Court approved right to sub- 
mit its literature and that FDA has a duty to file written 
comments. M&C has also truthfully claimed that it has this 
“court approved right’’ exclusively. 


M&C has never represented that the allowable claims 
of Nutrilite apply exclusively to Nutrilite and to no other 
food supplement. 


In order to sustain its attack on petitioners in this action, 
there was introduced into evidence approximately 20 vari- 
ous documents and publications which had been authorized 
by M&C in its sale of Nutrilite and which contained various 
references to the Nutrilite Consent Deeree.® The Com- 


5 Most of these documents have not been reprinted in the Joint 
Appendix. Excerpts from some have been printed. Pursuant to 
Rule 22 (a) of this Court, petitioners will file with the Court 10 
days before the oral argument of this cause exhibits continuing 
copies of each of the documents introduced into evidence. These 
documents were Comm. Ex. 11, a letter from Charles S. Rhyne to 
Dr. Paul Dunbar; Comm. Ex. 12, Mr. John Harvey’s reply; Comm. 
Ex. 13, a memo entitled “Policy Discussion Group M: eeting” ; Comm. 
Ex. 14, a memo entitled Agent’s Meeting of August 15, 1951; Comm. 
Ex. 15, a memo entitled Agent’s Meeting of September 19, 1951; 
Comm. Ex. 16B, a publication entitled Lets Understand; Commission 
Ex. 17, the front and back cover of a convention handbook; Comm. 
Ex. 18 and 19, a publication entitled The Nutrilite Consent De- 
cree: How It Came About; Comm. Ex. 20, page 9 of a booklet en- 
titled Nutrilite Salesmanship; Comm. Ex. 21, a booklet entitled “Are 
You Building on Sand or Solid Rock”; Comm. Ex. 22, a booklet 
entitled “General Memorandum of December, 1953”; Comm. Ex. 
23, a booklet entitled “Know Where Your Going”, which reprints 
the Decree verbatim; Comm. Ex. 24, a booklet entitled Policy 
and Procedure Manual; Commission Ex. 25, a booklet entitled 
“Competitors and Imitator’; Comm. Ex. 26, a booklet entitled 
“The M&C Marketing Plan”; Comm. Ex. 27, a printed version of 
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mission and the Examiner in their Decisions cited quota- 
tions, the bulk of which were taken from publication 
released by M&C between 1951 and 1953. Typical of the 
quotations cited are the following: 


“The Truth—The Consent Decree is one of the 
strongest sales tools a Nutrilite distributor can use. 
It is an official document, bearing the signatures of the 
officials of the Federal Government. The prospective 
customer is immediately convinced that the Nutrilite 
distributor is speaking the truth—making only honest 
claims for his product.’? Wat OrHEr Foop Supp.e- 
MENT DistripuTor Can Say: 


‘<Here 1s a LecaL DocuMENT SIGNED BY A UNITED STATES 
District Jupce anp Unirep Strares Attorneys THat 
Backs up THE Ciarms I Make For my Propuct’’? 


‘“‘Nutrilite Food Supplement has a Federal Court ap- 
proved list of claims that can be made in selling the 
desirability of food supplementation with Nutrilite. 
No other vitamin-mineral food supplement has such 
an approved list of claims’’. 


‘“‘Before Nutrilite Food Supplement literature is re- 
leased to the public it can, by Court approved right, 
be submitted to the Federal Food and Drug Admin- 
istration for inspection and comment. No other vita- 
min-mineral food supplement company has Court ap- 
proved right to submit its literature.’’ 


Quoted in the Opinion of the Commission, JA. 56. 


a sales talk entitled Know Where Your Going; Commission Ex. 
148 entitled The Organizations Behind the Product You Sell; 
Comm. Ex. 112, a booklet entitled “Success Unlimited”; Comm. 
Exs. 149, 150, 151, 152 and 153 were copies of speeches made by 
M&C personnel. 
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These claims and statements are obviously true. Only by 
distortion can they be considered false and misleading. 
The Commission also cites references by M&C to the Decree 
which have no bearing on the specific allegations of Count 
Three. The Commission contends that petitioners argued 
that the Decree constituted a vindication of past action and 
practices, and cites as authority a statement by William 
S. Casselberry that ‘‘Thank God for the Consent Decree’’. 
“Now we know the true worth or value of this document 
for the hundreds of thousands of dollars the company is 
spending getting it for us.’’ (Commission’s Decision, JA. 
57). Inasmuch as the original misbranding charges by the 
Federal Food and Drug Administration were never proved 
in fact the only Court that ever litigated the merits found 
unanimously that Nutrilite was not misbranded and that 
FDA was clearly wrong) and that the Decree terminated 
a long standing controversy resulting in the dismissal of 
criminal charges, a huge restitution claim and other civil 
penalties without any finding of facts as to the merits of 
FDA charges, it certainly can be considered a vindication 
of the acts and practices of M&C. See Mytinger & Cassel- 
berry, Inc. v. Ewing, 87 F. Supp. 650 (1949) ; rev’d on other 
grounds, 339 U.S. 594 (1949). Thus, it is evident that the 
Nutrilite Consent Decree was a Court Order in the form of 
injunction which spelled out in great detail—as was its pur- 
pose—the proper sales presentation which could be utilized 
for the sale of Nutrilite Food Supplement. M&C had devel- 
oped a large sales organization which was in constant doubt 
due to the uncertainty of FDA’s views and to the pending 
legal situation. Once the Decree resolved these difficulties, 
it was altogether reasonable to expect M&C to emphasize in 
creat detail the significance of the Decree and the require- 
ment for abiding by its terms. 

It was altogether necessary, wise and desirable that once 
a legal guidepost was established that M&C should lay 
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heavy stress upon the Decree, upon the allowable claims 
permitted under the Decree, and to sanctify the need for 
abiding by the terms of the Decree by constant reference 
to the Federal Court approved claims and the fact that 
M&C’s literature was reviewed by FDA pursuant to Court 
Order and not at the convenience and leisure of FDA. 

But this effort and activity, which M&C certainly admits, 
is a far ery from proof that the alleged misrepresentations 
set out in Count III are wrongful and restrainable, when 
in fact they are truthful, as all statements made by M&C 
most certainly are when read in context. It is a far ery 
from establishing that the alleged misrepresentations are 
in fact misrepresentations. 


The Commission’s Order Exceeds Its Authority. Compliance 
With That Order Would Compel M&C to Engage in Mis- 
representation 


The Commission’s final order constitutes a gross abuse 


of the Commission’s authority. This abuse of authority is 
clearly demonstrated by citing that portion of the final 
order which, in effect, enjoins M&C from representing: 


“That Nutrilite Food Supplement, or any other of 
Respondents’ products, or the claims made therefore, 
are approved by any Court, or by any agency or officials 
of the United States Government.’’ 

(JA. 47) 


On its face, this constitutes a shocking effort by the 
Federal Trade Commission to nullify the Nutrilite Consent 
Decree. It certainly is beyond the power of the Commis- 
sion to assume such improper authority. Even a cursory 
reading of the Nutrilite Consent Decree proves that this 
order by the Commission is an order not to tell the truth. 
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The claims set forth in paragraph V of the Consent 
Decree are introduced by the command. 


<‘OrpERED, ADJUDGED aND Decreep that the allowable 
claims that may be made as to the need for, or useful- 
ness of Nutrilite Food Supplement XX, Nutrilite Food 
Supplement X, and Nutrilite Food Supplement Junior, 
shall be limited to the following:”’ 


(Page 6, “Know Where You’re Going’’, Comm. Ex. 23 
not reproduced in JA.) 


There are listed thereafter 30 separate paragraphs 
setting forth a multitude of claims which FDA and District 
Court Judge Ben Harrison agreed could properly by made 
for Nutrilite. They are in every sense ‘‘approved celaims.’’ 
Yet the Commission’s Order would deny to M&C, and to 
Nutrilite Distributors, the right to assert that these are 
approved claims. In effect this constitutes a revocation by 
the Federal Trade Commission of rights which were ob- 
tained by M&C through long litigation and prolonged ne- 
gotiation, and which are based on a specific order of a 
Federal District Court. For the Commission now, in one 
fell swoop, to deny to M&C this right, is for the Commis- 
sion to deny that which is obviously true. 

But the gross injustice of the Commission’s action does 
not stop here. Its same order directs that M&C cease rep- 
resenting: 


“That the Final Consent Decree .. . was or is anything 
other than an injunction prohibiting, restraining and 
limiting Respondents’ advertising practices :”’ 


(JA. 46) 


The simple, obvious and evident fact is that this order 
is an order to misstate facts. 
It would be a gross miscarriage of justice to let this order 
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stand. While it certainly is clear that in certain portions 
of the Nutrilite Consent Decree M&C was enjoined and lim- 
ited from making certain claims, it is also clear that in other 
parts of that Decree M&C was given certain definite and spe- 
cific rights. FDA as well as M&C were placed under Court 
order. FDA as well as M&C was ordered and directed to do 
certain acts. Thus, to the extent that the Decree was an in- 
junction against M&C, to the same extent it was an injunc- 
tion against the FDA. The Decree was more than an injune- 
tion restraining M&C. It was born out of the failure of FDA 
to prove its charges against M&C. In its final form it repre- 
sented significant concessions by FDA from its earlier posi- 
tion. FDA agreeing to it vindicated the position that M&C 
had taken during the whole course of the litigation. For 
M&C now to be compelled to limit its representations only 
to certain portions of the Nutrilite Consent Decree would 
be a denial of the very principles of due process and fair 


play. It would be a denial of facts crystal clear from the 
history of the Decree. 


The Commission, furthermore, neglects to consider the 
very critical fact that the only adjudication on the merits 
of the FDA-M&C controversy resulted in complete vindica- 
tion for M&C, and complete repudiation of FDA. But the 
Commission now suggests that M&C must represent that 
only M&C was repudiated,—that only M&C must confess 
its guilt. But this confession of guilt theory is totally 
unrelated to the facts. Nothing that M&C has done or has 
said about the Nutrilite Consent Decree justifies the far 
reaching and clearly improper scope of the Commission’s 
Order. To allow this Order to stand without clarification or 
correction would constitute a grave injury to M&C, and 
would have the effect of investing the Federal Trade Com- 
mission with authority and responsibility of sitting in judg- 
ment on Court orders and to modify, at its caprice and 
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whim, court judgments that represent the work product of 
thousands of man hours. 

In a very real sense this case represents an unwarranted 
effort on the part of FTC to trespass into the regulatory 
field of FDA and the United States District Court for the 
Southern District of California. The Nutrilite Consent 
Decree is a product of that Court; it is that Court’s order. 
Clearly any alleged complaint against M&C as to misrepre- 
sentation about the Deeree falls within the remedial 
jurisdiction of that Court. FDA itself has clearly recog- 
nized the continuing supervisory authority of the Court 
over the conduct of M&C. In an inter-office memorandum 
to the then Deputy Commissioner of the Food and Drug 
Administration, George Larrick (now Commissioner) the 
Assistant to the Secretary advised, in connection with the 
M&C litigation: 


<*At this time investigation is proceeding to deter- 
mine whether or not the decree is being violated as a 
result of false and misleading statements made by the 
firm’s sales agents in attempting to sell Nutrilite Food 
Supplement. If the evidence collected is sufficient to 
warrant legal action, contempt citations against the 
firm and its representatives are contemplated.’’ 
(Comm. Ex. 141, JA 266). 


No contempt citation of any kind has been instituted 
against M&C from the date of this memo (June 16, 1953) 
until today (April 29, 1961), although FDA clearly recog- 
nized its intent to do so in the event of false or misleading 
statements by the firm’s sales agents. This can only be 
taken to mean that FDA was satisfied that no contempt 
action would succeed in Federal Court when any complaint 
was given the impartial airing of a federal judge. The 
whole history of M&C litigation—both with the FDA and 
now the FTC—shows a concerted effort on the part of the 
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government to avoid airing its complaints in Court. The 
government seems afraid of a judicial consideration of 
the merits. Rather it proceeds with false and misleading 
press releases, harassment and innuendo. Surely the most 
important issue before this Court is whether this Court 
should permit the FTC to adjudicate an issue which is 
clearly the responsibility of the District Court in Cali- 
fornia to adjudicate, The Nutrilite Consent Decree is its 
responsibility. Alleged misrepresentations about that De- 
cree should be determined by the Court in which it was 
begotten. 

That the Commission should not is clear. That the 
Commission’s Order far exceeds its authority is likewise 
clear. Under these circumstances, the only remedy is to 
set aside that order as an order not supported by the 
evidence, and as one exceeding the Commission’s authority. 


CONCLUSION 


For the foregoing reasons, the decision of the Federal 
Trade Commission should be reversed, and its order should 
be set aside. 
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